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Administrative Procedure Bill Reported By 
House Judiciary Committee 


(S. 7 and H. R. 5988) 


In the March, 1946 issue of the JouRNAL, pp. 429-437, the Chairman 
of the Association’s Legislative Committee, Mr. Harry C. Ames, made 
a report concerning 8. 7, the Administrative Procedure Bill. (See also 
November, 1945 JourNAL, 91-116) 

On April 3, 1946, Congressman Walter of Pennsylvania introduced 
H. R. 5988. The House Committee on the Judiciary Reported S. 7 
on May 3, 1946 and it was committed to the Committee of the Whole 
House on the State of the Union and ordered to be printed. (House 
Report No. 1980) 

For the information of our members, we quote below excerpts from 
the House Judiciary Report of May 3rd, (pp. 16-18): 


ADMINISTRATIVE PROCEDURE ACT 
Legislative History 


1946 Senate Debate and Passage 


On March 12, 1946, the bill came on the Senate floor for action. 
It was explained in detail. It passed on the same day without change 
and without an adverse vote. 


Changes Proposed by House Judiciary Committee 


The original S 7, as heretofore stated, was also introduced in the 
House of Representatives as H. R. 1203 by Chairman Hatton W. 
Sumners of the Judiciary Committee. A half dozen other bills on the 
same subject had also been introduced in the House of Representatives. 
The revised S. 7 as reported by the Senate Judiciary Committee (and 
subsequently passed by the Senate) was introduced in the House of 
Representatives in December 1945 as H. R. 4941 by Chairman Sumners. 
The designated subcommittee of the House Judiciary Committee had 
followed all the proceedings and language of the bill. It considered 
many suggested changes and alternative proposals. As a result of its 
deliberations, certain corrections and clarifications were written into 
the text of the bill and introduced as H. R. 5988 by Chairman Francis 
E. Walter of the subecommittee.* These changes are shown in appendix 
A of this report. They have been submitted for comment to the At- 
torney General, who has approved them as shown by his letter set forth 
as appendix B of this report. They are obviously desirable from the 
standpoint of all parties concerned. Accordingly, the text of H. R. 
5988 has been substituted, as a committee amendment, for S. 7 as passed 
by the Senate. 


* April 3, 1946—Editor. 
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Ill. The Substance of the Bill 


Manifestly the bill does not unduly encroach upon the needs of 
any legitimate government operation, although it is of course operative 
according to its terms even if it should cause some administrative jn. 
convenience or changes in procedure. It is brief, but necessarily not 
oversimplified. Functional classifications and exemptions have been 
made, but in no part of the bill is any agency exempted by name. 
The bill is meant to be operative ‘‘across the board’’ in accordance 
with its terms, or not at all. Where one agency has been able to dem- 
onstrate that it should be exempted, all like agencies have been ex- 
empted in general terms. (See sec. 2 (a)). Where one agency has 
shown that some particular operation should be exempted from any 
particular requirement, the same function in all agencies has been ex- 
empted. No agency has been favored by special treatment. 

The bill is an outline of minimum essential rights and procedures, 
Agencies may fill in details, so long as they publish them. It affords 
private parties a means of knowing what their rights are and how 
they may protect them, while administrators are given a simple frame- 
work upon which to base such operations as are subject to the provisions 
of the bill. 

What the bill does in substance may be summarized under four 
headings: 1. It provides that agencies must issue as rules certain 
specified information as to their organization and procedure, and also 
make available other materials of administrative law (sec. 3). 2. It 
states the essentials of the several forms of administrative proceedings 
(sees. 4, 5, and 6) and the general limitations on administrative powers 
(see. 9). 3. It provides in more detail the requirements for administra- 
tive hearings and decisions in cases in which statutes require such hear- 
ings (secs. 7 and 8). 4. It sets forth a simplified statement of judicial 
review designed to afford a remedy for every legal wrong (sec. 10). 

The public information section is basic, because it requires agencies 
to take the initiative in informing the public. Im stating the essentials 
of the different forms of administrative proceedings, the bill carefully 
distinguishes between the so-called legislative functions of administrative 
agencies (where they issue general regulations) and their judicial fune- 
tions (in which they determine rights or liabilities in particular eases). 
It provides quite different procedures for the ‘‘legislative’’ and ‘‘judic- 
ial’’ functions of administrative agencies. In the ‘‘rule making’’ (that 
is, ‘‘legislative’’) function it provides that with certain exceptions 
agencies must publish notice and at least permit interested parties to 
submit their views in writing for agency consideration before the is- 
suance of general regulations (sec. 4). No hearings are required by the 
bill unless statutes already do so in a particular case. Similarly, in 
“‘adjudications’’ (that is, the ‘‘judicial’’ function) no agency hearings 
are required unless statutes already do so, but in the latter case the 
mode of hearing and decision is prescribed (sec. 5). Where existing 
statutes require that either general regulations (called ‘‘rules’’ in the 
bill) or particularized adjudications (called ‘‘orders’’ in the bill) be 
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made after agency hearing or opportunity for such hearing, then 
section 7 spells out the minimum requirements for such hearings, sec- 
tion 8 states how decisions shall be made thereafter, and section 11 
provides for examiners to preside at hearings and make or participate 
in decisions. 

While the administrative power and procedure provisions of sec- 
tions 4 through 9 are law apart from court review, the provisions for 
judicial review afford parties a method of enforcing their rights in 
proper cases (sec. 10). However, it is expressly provided that the 
judicial-review provisions are not operative where statutes otherwise 
preclude judicial review or where agency action is by law committed 
to agency discretion. 

The bill is so drafted that its several sections and subordinate pro- 
visions are closely knit. The operative provisions of the bill should 
be read apart from the purely formal provisions and minor functional 
distinctions. The definitions in section 2 are important, but they do 
not indicate the scope of the bill since the subsequent provisions make 
many functional distinctions and exceptions. The public-information 
provisions of section 3 are of the broadest application because, while 
some functions and some operations may not lend themselves to formal 
procedure, all administrative operations should as a matter of policy 
be disclosed to the public except as secrecy may obviously be required or 
only internal agency ‘‘housekeeping’’ arrangements may be involved. 
Sections 4 and 5 prescribe the basic requirements for the making of rules 
and the adjudication of particular cases. In each case, where other 
statutes require opportunity for an agency hearing, sections 7 and 8 
set forth the minimum requirements for such hearings and the agency 
decisions thereafter while section 11 provides for the appointment and 
tenure of examiners who may participate. Section 6 prescribes the 
rights of private parties in a number of miscellaneous respects which 
may be incidental to rule making, adjudication, or the exercise of any 
other ageney authority. Section 9 limits sanctions, and section 10 pro- 
vides for judicial review. 

A diagram of the bill is to be found at pages 28-29 of this report. 


_ Section 6(a), Appearance of Representation of Parties, is of special 
interest to our members. We quote from pages 31 and 32 of the Com- 
mittee’s report: 


Explanation of Provisions 


“Section 6 (a). Appearance or Representation of Parties 


Any person compelled to appear in person before any agency or its 
representative is entitled to counsel. In other cases, every party may 
appear in person or by counsel. So far as the orderly conduct of public 
business permits, any interested person may appear before any agency 
or its responsible officers at any time for the presentation or adjustment 
of any matter. Agencies are to proceed with reasonable dispatch to con- 
clude any matter so presented, with due regard for the convenience and 
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necessity of the parties. Nothing in the subsection is to be taken gy 
recognizing or denying the propriety of nonlawyers representing parties, 

The section is a statement of statutory and mandatory right of 
interested persons to appear themselves or through or with counsel 
before any agency in connection with any function, matter, or proces 
whether formal, informal, public, or private. The word ‘‘party’’ jn 
the second sentence is to be understood as meaning any person shov. 
ing the requisite interest in the matter, since the section applies jn 
connection with the exercise of any agency authority whether or not 
formal proceedings are available. The phrase ‘‘responsible officers” 
as used here and in some other provisions, includes all officers or em- 
ployees who actually determine matters or exercise substantial advis. 
ory functions. The qualifying words in the third sentence—which 
read ‘‘so far as the orderly conduct of public business permits’— 
preclude numerous petty appearances by or for the same party in the 
same case: but they do not confer upon agencies a right to preclude 
interested persons from presenting fully and before any responsible 
officer or employee their cases or proposals in full. The reference to 
interlocutory and summary proceedings emphasizes the necessity for an 
opportunity for full informal appearance where normal and formal 
hearing and decision requirements are not applicable prior to agency 
action. 

The requirement that agencies proceed ‘‘with reasonable dispatch 
to conclude any matter presented’’ means that no agency shall in ef- 
fect deny relief or fail to conclude a case by mere inaction, or proceed 
in dilatory fashion to the injury of the persons concerned. No agency 
should permit any person to suffer injurious consequences of unwar- 
ranted official delay. 

The final sentence provides that the subsection shall not be taken 
to recognize or deny the rights of nonlawyers to be admitted to practice 
before any agency. The use of the word ‘‘counsel’’ means lawyers. 
The right of agencies to pass upon the qualifications of nonlawyers is 
expressly recognized and preserved in the subsection, but this provision 
does not authorize an agency to permit nonlawyers to ‘‘practice law” 
where that would be contrary to law apart from this bill. As to law- 
yers, agencies are ordinarily not warranted in laying burdensome re- 
quirements upon those in good standing in the courts and should 
normally require no more at most than an attorney’s own representa- 
tion that he is such in good standing before the highest court of any 
State, Territory, or the United States.’’ 


The bill as printed below contains the changes made by the House 
Judiciary Committee in the bill as it passed the Senate. 
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79th Congress, 2d Session 


IN THE HOUSE OF REPRESENTATIVES 


March 13, 1946 
Referred to the Committee on the Judiciary 


An Act 


To improve the administration of justice by prescribing fair admis- 
istrative procedure. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may be 
cited as the ‘‘ Administrative Procedure Act.’’ 

Definitions 

See. 2 As used in this Act— 

(a) ageNcy.—‘‘Agency’’ means each authority (whether or not 
within or subject to review by another agency) of the Government of 
the United States other than Congress, the courts, or the governments 
of the possessions, Territories, or the District of Columbia. Nothing 
in this Act shall be construed to repeal delegations of authority as 
provided by law. Except as to the requirement of section 3, there shall 
be excluded from the operation of this Act (1) agencies composed of 
representatives of the parties or of representatives of organizations of 
the parties to the disputes determined by them, (2) courts martial and 
military commissions, (3) military or naval authority exercised in the 
field in. time of war or in occupied territory, or (4) functions which by 
law expire on the termination of present hostilities, within any fixed 
period thereafter, or before July 1, 1947, and the functions conferred 
by the following statutes: Selective Training and Service Act of 1940; 
Contract Settlement Act of 1944; Surplus Property Act of 1944. 

(b) PERSON AND PARTY.—‘‘Person’’ includes individuals, partner- 
ships, corporations, associations, or public or private organizations of 
any character other than agencies. ‘‘Party’’ includes any person or 
agency named or admitted as a party, or properly seeking and entitled 
as of right to be admitted as a party, in any agency proceeding; but 
nothing herein shall be construed to prevent an agency from admitting 
any person or agency as a party for limited purposes. 

(¢) RULE AND RULE MAKING.—‘‘Rule’’ means the whole or any 
F part of any agency statement of general or particular applicability and 
future effect designed to implement, interpret, or prescribe law or 
policy or to describe the organization, procedure, or practice require- 
ments of any agency and includes the approval or prescription for the 
future of rates, wages, corporate or financial structures, or reorganiza- 
tions thereof, prices, facilities, appliances, services, or allowances there- 


*As Passed by Senate March 12, 1946. Marked to show changes made by 
H. R. 5988. Matter in italics additions. Matter in brackets deletions. 
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for, or of valuations, costs, or accounting, or practices bearing upon 
any of the foregoing. ‘‘Rule Making’’ means agency process for the 
formulation, amendment, or repeal of a rule, [and includes the approval 
or prescription for the future of rates, wages, corporate or financial 
structures or reorganizations thereof, prices, facilities, appliances, sery- 
ices, or allowances therefor, or of valuations, costs, or accounting, or 
practices bearing upon any of the foregoing. ] 

(d) ORDER AND ADJUDICATION.—‘‘Order’’ means the whole or any 
part of the final disposition (whether affirmative, negative injunctive, 
or declaratory in form) of any agency in any matter other than rule 
making but including licensing. ‘‘Adjudication’’ means agency process 
for the formulation of an order. 

(e) LICENSE AND LICENSING.—‘‘License’’ includes the whole or part 
of any agency permit, certificate, approval, registration, charter, mem- 
bership, statutory exemption, or other form of permission. ‘‘ Licensing” 
includes agency process respecting the grant, renewal, denial, revoca- 
tion, suspension, annulment, withdrawal, limitation, amendment, modi- 
fication, or conditioning of a license. 

(f) SANCTION AND RELIEF.—‘‘Sanction’’ includes the whole or part 
of any agency (1) prohibition, requirement, limitation, or other condi- 
tion affecting the freedom of any person; (2) withholding of relief; 
(3) imposition of any form of penalty or fine; (4) destruction, taking, 
seizure, or withholding of property; (5) assessment of damages, reim- 
bursement, restitution, compensation, costs, charges, or fees; (6) re- 
quirement, revocation, or suspension of a license; or (7) taking of 
other compulsory or restrictive action. ‘‘Relief’’ includes the whole or 
part of any agency (1) grant of money, assistance, license, authority, 
exemption, exception, privilege, or remedy; (2) recognition of any 
claim, right, immunity, privilege, exemption, or exception; or (3) tak- 
ing of any other action upon the application or petition of, and beneficial 
to, any person. 

(g) AGENCY PROCEEDING AND ACTION.—‘‘ Agency proceeding’’ means 
any agency process as defined in subsections (c), (d), and (e) of this 
section. [For the purposes of section 10,] ‘‘ Agency action’’ includes the 
whole or part of every agency rule, order, license, sanction, relief, or 
the equivalent or denial thereof, or failure to act. 


Pusuic INFORMATION 


Sec. 3. Except to the extent that there is involved (1) any fune- 
tion of the United States requiring secrecy in the public interest or 
(2) any matter relating solely to the internal management of an 
agency— 

(a) RULES.—Every agency shall separately state and currently 
publish in the Federal Register (1) descriptions of its central and field 
organization including delegations by the agency of final authority and 
the established places at which, and methods whereby, the public may 
secure information or make submittals or requests; (2) [the established 
places and methods whereby the public may secure information or 
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make submittals or requests]; [(3)] statements of the general course 
and method by which its [rule making and adjudicating] functions are 
channeled and determined, including the nature and requirements of 
all formal or informal procedures available as well as forms and in- 
structions as to the scope and contents of all papers, reports, or exam- 
jnations; and [(4)] (3) substantive rules adopted as authorized by 
law and statements of general policy or interpretations formulated and 
adopted by the agency for the guidance of the public, but not rules 
addressed to and served upon named persons in accordance with law. 
No person shall in any manner be required to resort to organization or 
procedure not so published. 

(b) OPINIONS AND ORDERS.—Every agency shall publish or, in ac- 
cordance with published rule, make available to public inspection all 
final opinions or orders in the adjudication of cases (except those re- 
quired for good cause to be held confidential and not cited as prece- 
dents) and all rules. 

(ec) PUBLIC RECORDS.—Save as otherwise required by statute, mat- 
ters of official record shall in accordance with published rule be made 
available to persons properly and directly concerned except informa- 
tion held confidential for good cause found. 


Rute MAKING 


Sec. 4. Except to the extent that there is involved (1) any military, 
naval, or foreign affairs function of the United States or (2) any matter 
relating to agency management or personnel or to public property, loans, 
grants, benefits, or contracts— 

(a) NotTIcE.—General notice of proposed rule making shall be pub- 
lished in the Federal Register (unless all persons subject thereto are 
named and either personally served or otherwise have actual notice 
thereof in accordance with law) and shall include (1) a statement of 
the time, place, and nature of public rule making proceedings; (2) ref- 
erence to the authority under which the rule is proposed; and (3) 
either the terms or substance of the proposed rule or a description of 
the subjects and issues involved. Except where notice or hearing is 
required by statute, this subsection shall not apply to interpretative 
rules, general statements of policy, rules of agency organization, pro- 
cedure, or practice, or in any situation in which the agency for good 
cause finds (and incorporates the finding and a brief statement of the 
reasons therefor in the rules issued) that notice and public procedure 
thereon are impracticable, unnecessary, or contrary to the public interest. 

(b) PRocEDURES.—After notice required by this section, the agency 
shall afford interested persons an opportunity to participate in the rule 
making through submission of written data, views, or argument with 
or without opportunity to present the same orally i in any manner; and, 
after consideration of all relevant matter presented, the agency shall 
incorporate in any rules adopted a concise general statement of their 
basis and purpose. Where rules are required by statute to be made 
upon the record after opportunity for [or upon] an agency hearing, 
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the requirements of sections 7 and 8 shall apply in place of the provisions 
of this subsection. 

(c) EFFECTIVE DATES.—The required publication or service of any 
substantive rule (other than one granting or recognizing exemption or 
relieving restriction or interpretative rules and statements of policy) 
shall be made not less than thirty days prior to the effective date thereof 
except as otherwise provided by the agency upon good cause found and 
published with the rule. 

(d) PETITIONS.—Every agency shall accord any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 


ADJUDICATION 


See. 5. In every case of adjudication required by statute to be de. 
termined on the record after opportunity for an agency hearing, except 
to the extent that there is involved (1) any matter subject to a subse. 
quent trial of the law and the facts de novo in any court; (2) the ge. 
lection or tenure of an officer or employee of the United States other 
than examiners appointed pursuant to section 11; (3) proceedings in 
which decisions rest solely on inspections, tests, or elections; (4) the 
conduct of military, naval, or foreign affairs functions; (5) cases in 
which an agency is acting as an agent for a court; and (6) the certif- 
cation of employee representatives— 

(a) NoTIcE.—Persons entitled to notice of an agency hearing shall 
be timely informed of (1) the time, place, and nature thereof; (2) the 
legal authority and jurisdiction under which/ the hearing is to be held; 
and (3) the matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to the proceeding 
shall give prompt notice of issues controverted in fact or law; and in 
other instances agencies may by rule require responsive pleading. In 
fixing the times and places for hearings, due regard shall be had for the 
convenience and necessity of the parties or their representatives. 

(b) PROCEDURE.—The agency shall afford all interested parties op- 
portunity for (1) the submission and consideration of facts, arguments, 
offers of settlement, or proposals of adjustment where time, the nature 
of the proceeding, and the public interest permit and (2), to the extent 
that the parties are unable so to determine any controversy by consent, 
hearing and decision upon notice and in conformity with sections 7 and 
8. 

(¢) SEPARATION OF FUNCTIONS.—The same officers who preside at 
the reception of evidence pursuant to section 7 shall make the recom- 
mended decision or initial decision required by section 8 except where 
such officers become unavailable to the agency. Save to the extent 
required for the disposition of ex parte matters as authorized by law, 
no such officer shall consult any person or party on any fact in issue 
unless upon notice and opportunity for all parties to participate ; nor 
shall such officer be responsible to or subject to the supervision or di 
rection of any officer, employee, or agent engaged in the performance 
of investigative or prosecuting functions for any agency. No officer, 
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employee, or agent engaged in the pertormance of investigative or 
prosecuting functions for any agency in any case shall, in that or a 
factually related case, participate or advise in the decision, reeommended 
decision, or agency review pursuant to section 8 except as witness or 
counsel in publie proceedings. This subsection shall not apply in de- 
termining applications for initial licenses or to proceedings involving 
the validity or application of rates, facilities, or practices of public 
utilities or carriers [the past reasonableness of rates]; nor shall it be 
applicable in any manner to the agency or any member or members of 
the body comprising the agency. 

(d) DECLARATORY ORDERS.—The agency is authorized in its sound 
diseretion, with like effect as in the case of other orders, to issue a de- 
claratory order to terminate a controversy or remove uncertainty. 


ANCILLARY MATTERS 


Sec. 6. Except as otherwise provided in this Act—S. 7—2 

(a) APPEARANCE.—Any person compelled to appear in person be- 
fore any agency or representative thereof shall be accorded the right to 
be accompanied, represented, and advised by counsel or, if permitted by 
the agency, by other qualified representative. Every party shall be 
accorded the right to appear in person or by or with counsel or other 
duly qualified representative in any agency proceeding. So far as the 
orderly conduct of public business permits, any interested person may 
appear before any agency or its responsible officers or employees for 
the presentation, adjustment, or determination of any issue, request, or 
controversy in any proceeding (interlocutory, summary, or otherwise) 
or in connection with any agency functions, [including stop-order or 
other summary actions}. Every agency shall proceed with reasonable 
dispatch to conclude any matter presented to it except that due regard 
shall be had for the convenience and necessity of the parties or their 
representatives. Nothing herein shall be construed either to grant or 
to deny to any person who is not a lawyer the right to appear for or 
represent others before any agency or in any agency proceeding. 

(b) INVESTIGATIONS.—No process, requirement of a report, inspec- 
tion, or other investigative act or demand shall be issued, made, or 
enforeed in any manner or for any purpose except as authorized by 
law. Every person compelled to submit data or evidence shall be en- 
titled to retain or, on payment of lawfully prescribed costs, procure a 
copy or transcript thereof, except that in a nonpublic investigatory 
proceeding the witness may for good cause be limited to inspection of 
the official transcript of his testimony. 

(c) SUBPENAS.—Agency subpenas authorized by law shall be issued 
toany party upon request and, as may be required by rules of procedure, 
upon a statement or showing of general relevance and reasonable scope 
of the evidence sought. Upon contest the court shall sustain any such 
subpena or similar process or demand to the extent that it is found to 
be in accordance with law and, in any proceeding for enforcement, shall 
issue an order requiring the appearance of the witness or the produc- 
tion of the evidence or data withini a reasonable time under penalty of 
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punishment for contempt in case of contumacious failure to comply. 
[do so.] 

(d) DENIALS.—Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other request of any 
interested person made in connection with any agency proceeding. 
Except in affirming a prior denial or where the denial is self-explana- 
tory, such notice shall be accompanied by a simple statement of pro. 
cedural or other grounds. 


HEARINGS 


See. 7. In hearings which section 4 or 5 requires to be conducted 
pursuant to this section— 

(a) PRESIDING OFFICERS.—There shall preside at the taking of evi- 
dence (1) the agency, (2) one or more members of the body which 
comprises the agency, or (3) one or more examiners appointed as pro- 
vided in this Act; but nothing in this Act shall be deemed to supersede 
the conduct of specified classes of proceedings in whole or part by or 
_before boards or other officers specially provided for by or designated 
pursuant to statute. The functions of all presiding officers and of of- 
ficers participating in decisions in conformity with section 8 shall be 
conducted in an impartial manner. Any such officer may at any time 
withdraw if he deems himself disqualified; and, upon the filing in good 
faith of a timely and sufficient affidavit of personal bias or disqualifi- 
eation of any such officer, the agency shall determine the matter as a 
part of the record and decision in the ease. 

(b) HEARING POWERS.—Officers presiding at hearings shall have av- 
thority, subject to the published rules of the agency and within its pow- 
ers, to (1) administer oaths and affirmations, (2) issue subpenas at- 
thorized by law, (3) rule upon offers of proof and receive relevant evi- 
dence, (4) take or cause depositions to be taken whenever the ends of 
justice would be served thereby, (5) regulate the course of the hearing, 
(6) hold conferences for the settlement or simplification of the issues by 
consent of the parties, (7) dispose of procedural requests or similar 
matters, (8) make decisions or recommend decisions in conformity with 
section 8, and (9) take any other action authorized by agency rule 
consistent with this Act. 

(c) EVIDENCE.—Except as statutes otherwise provide, the propon- 
ent of a rule or order shall have the burden of proof. Any [evidence,] 
oral or documentary evidence may be received, but every agency shall 
as a matter of policy provide for the exclusion of irrelevant, immate- 
rial, [and] or unduly repetitious evidence and no sanction shall be im- 
posed or rule or order be issued except wpon consideration of the whole 
record or such portions thereof as may be cited by any party and as 
supported by and in accordance with the [relevant,] reliable, [and) 
probative, and substantial evidence. Every party shall have the right 
to present his case or defense by oral or documentary evidence, to sub- 
mit rebuttal evidence, and to conduct such cross-examination as may 
be required for a full and true disclosure of the facts. In rule making 
or determining claims for money or benefits or applications for initial 
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licenses any agency may, where the interest of any party will not be 
prejudiced thereby, adopt procedures for the submission of all or part 
of the evidence in written form. 

(d) rEcorD.—The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall constitute the 
exclusive record for decision in accordance with section 8 and, upon 
payment of lawfully prescribed costs, shall be made available to the 
parties. Where any agency decision rests on official notice of a material 
fact not appearing in the evidence in the record, any party shall on 
timely request be afforded an opportunity to show the contrary. 


DECISION 


See. 8. In cases in which a hearing is required to be conducted in 
conformity with section 7— 

(a) ACTION BY SUBORDINATES.—In cases in which the agency has 
not presided at the reception of the evidence, the officer who presided 
(or, in eases not subject to subsection (c) of section 5, any other of- 
ficer or officers qualified to preside at hearings pursuant to section 7) 
shall initially decide the case or the agency shall require (in specific 
eases or by general rule) the entire record to be certified to it for initial 
decision. Whenever such officers make the initial decision and in the 
absence of either an appeal to the agency or review upon motion of the 
agency within time provided by rule, such decision shall without further 
proceedings then become the decision of the agency. On appeal from 
or review of the initial decisions of such officers the agency shall, except 
as it may limit the issues upon notice or by rule, have all the powers 
which it would have in making the initial decision. "Whenever the 
agency makes the initial decision without having presided at the recep- 
tion of the evidence, such officers shall first recommend a decision ex- 
cept that in rule making or determining applications for initial licenses 
(1) in lieu thereof the agency may issue a tentative decision or any of 
its responsible officers may recommend a decision or (2) any such pro- 
cedure may be omitted in any case in which the agency finds upon the 
record that due and timely execution of its function imperatively and 
unavoidably so requires. 

(b) SUBMITTALS AND DECISIONS.—Prior to each recommended, initial, 
or tentative decision, or decision upon agency review of the decision 
of subordinate officers the parties shall be afforded a reasonable oppor- 
tunity to submit for the consideration of the officers participating in 
such decisions (1) proposed findings and conclusions, or (2) exceptions 
to the decisions or recommended decisions of subordinate officers or to 
tentative agency decisions, and (3) supporting reasons for such ex- 
ceptions or proposed findings or conclusions The record shall show the 
ruling upon each such finding, conclusion, or exception presented. All 
decisions (including initial, recommended, or tentative decisions) shall 
become a part of the record and include a statement of (1) findings and 
conclusions, as well as the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion presented on the record; and (2) the 
appropriate rule, order, sanction, relief, or denial thereof. 
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SANCTIONS AND POWERS 


Sec. 9. In the exercise of any power or authority— 

(a) IN GENERAL.—No sanction shall be imposed or substantive rule 
or order be issued except within jurisdiction delegated to the agency 
and as authorized by law. 

(b) LicENsES.—In any case in which application is made for a 
license required by law the agency, with due regard to the rights or 
privileges of all the interested parties or adversely affected persons and 
with reasonable dispatch, shall set and complete any proceedings re 
quired to be conducted pursuant to sections 7 and 8 of this Act or 
other proceedings required by law and shall make its decision. Except 
in cases of willfulness or those in which public health, interest, or safety 
requires otherwise, no withdrawal, suspension, revocation, or annulment 
of any license shall be lawful unless, prior to the institution of agency 
proceedings therefor, facts or conduct which may warrant such action 
shall have been called to the attention of the licensee by the agency in 
writing and the licensee shall have been accorded opportunity to dem- 
onstrate or achieve compliance with all lawful requirements. In any 
ease in which the licensee has, in accordance with agency rules, made 
timely and sufficient application for a renewal or a new license, no 
license with reference to any activity of a continuing nature shall ex- 
pire until such application shall have been finally determined by the 
agency. 


JUDICIAL REVIEW 


Sec. 10. Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion— 

(a) RIGHT OF REVIEW.—Any person suffering legal wrong because 
of any agency action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entitled to judicial 
review thereof. 

(b) FORM AND VENUE OF ACTION.—The form of proceeding for ju- 
dicial review shall be any special statutory review proceeding relevant 
to the subject matter in any court specified by statute or, in the absence 
or inadequacy thereof, any applicable form of legal action (including 
actions for declaratory judgments or writs of prohibitory or mandatory 
injunction or habeas corpus) in any court of competent jurisdiction. 
Agency action shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent that prior, 
adequate, and exclusive opportunity for such review is provided by law. 

(c) REVIEWABLE acts.—Every agency action made reviewable by 
statute and every final agency action for which there is no other ade- 
quate remedy in any court shall be subject to judicial review. Any pre- 
liminary, procedural, or intermediate agency action or ruling not di- 
rectly reviewable shall be subject to review upon the review of the 
final agency action. Except as otherwise expressly required by statute, 
agency action otherwise [shall be] final shall be final for the purposes of 
this subsection whether or not there has been presented or determined 
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any application for a declaratory order, for any form of reconsider- 
ation, or (unless the agency otherwise requires by rule and provides 
that the action meanwhile shall be inoperative) for an appeal to superior 
agency authority. 

(d) INTERIM RELIEF.—Pending judicial review any agency is au- 
thorized, where it finds that justice so requires, to postpone the ef- 
fective date of any action taken by it. Upon such conditions as may 
be required and to the extent necessary to prevent irreparable injury, 
every reviewing court (including every court to which a case may be 
taken on appeal from or upon application for certiorari or other writ 
to a reviewing court) is authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency action or to pre- 
serve status or rights pending conclusion of the review proceedings. 

(e) SCOPE OF REVIEW.—So far as necessary to decision and where 
presented the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unreasonably delayed ; 
and (B) hold unlawful and set aside agency action, findings, and con- 
clusions found to be (1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; (2) contrary to constitutional 
right, power, privilege, or immunity; (3) in excess of statutory juris- 
diction, authority, or limitations, or short of statutory right; (4) with- 
out observance of procedure required by law; (5) unsupported by sub- 
stantial evidence in any case subject to the requirements of sections 7 
and 8 or otherwise reviewed on the record of an agency hearing pro- 
vided by statute; or (6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review the whole record 
or such portions thereof as may be cited by any party [the parties] 
and due account shall be taken of the rule of prejudicial error. 


EXAMINERS 


See. 11. Subject to the civil-service and other laws to the extent not 
inconsistent with this Act, there shall be appointed by and for each 
agency as many qualified and competent examiners as may be necessary 
for proceedings pursuant to sections 7 and 8, who shall be assigned to 
cases in rotation so far as practicable and shall perform no duties in- 
consistent with their duties and responsibilities as examiners. Exam- 
iners shall be removable by the agency in which they are employed only 
for good cause established and determined by the Civil Service Com- 
mission (hereinafter called the Commission) after opportunity for hear- 
ing and upon the record thereof. Examiners shall receive compensa- 
tion prescribed by the Commission independently of agency recom- 
mendations or ratings and in accordance with the Classification Act of 
1923, as amended, except that the provisions of paragraphs (2) and 
(3) of subsection (b) of section 7 of said Act, as amended, and the 
provisions of section 9 of said Act, as amended, shall not be applicable. 





594 I. C. C. PRACTITIONERS’ JOURNAL 





—— 


Agencies occasionally or temporarily insufficiently staffed may utilize ex. 
aminers selected by the Commission from and with the consent of other 
agencies. For the purposes of this section, the Commission is authorized 
to make investigations, require reports by agencies, issue reports, includ. 
ing an annual report to the Congress, promulgate rules, appoint such 
advisory committees as may be deemed necessary, recommend legislation, 
subpena witnesses or records, and pay witness fees as established for the 
United States courts. 


CONSTRUCTION AND EFFECT 


See. 12. Nothing in this Act shall be held to diminish the consti- 
tutional rights of any person or to limit or repeal additional require. 
ments imposed by statute or otherwise recognized by law. Except as 
otherwise required by law, all requirements or privileges relating to 
evidence or procedure shall apply equally to agencies and persons. If 
any provision of this Act or the application thereof is held invalid, the 
remainder of this Act. or other applications of such provision shall not 
be affected. Every agency is granted all authority necessary to com- 
ply with the requirements of this Act through the issuance of rules or 
otherwise. No subsequent legislation shall be held to supersede or mod- 
ify the provisions of this Act except to the extent that such legislation 
shall do so expressly. This Act shall take effect three months after its 
approval except that sections 7 and 8 shall take effect six months after 
such approval, the requirement of the selection of examiners pursuant 
to section 11 shall not become effective until one year after such ap- 
proval, and no procedural requirement shall be mandatory as to any 
agency proceeding initiated prior to the effective date of such require- 
ment. 


Passed the Senate March 12 (legislative day, March 5), 1946. 


Attest : Lesuie L. BIFFLe, 
Secretary. 





CORRECTION 


The second sentence in the second paragraph of the book review of 
‘Transportation Under Two Masters’’ by Charles D. Drayton in the 
March, 1946, issue of the JourNAL, page 529, was somewhat garbled in 
printing and should be corrected to read: 


‘‘The question is none the less important. Antitrust suits against 
the railroads, the pending Bulwinkle Bill recently passed by the 
House and providing for exemption of the rate conference method 
of rate-making from the Antitrust Act and the recent book en- 
titled ‘Justice in Transportation’ by Arne C. Wiprud, formerly 
Assistant to the Attorney General in the Antitrust Division of the 
Department of Justice, highlight this question.’’ 
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Power of The Interstate Commerce Commission to 
Require Railroads to Short-Haul Themselves* 


By C. R. Hm.yer 


The subject before us today is the power of the Interstate Com- 
merce Commission to short-haul a railroad without its consent, under 
the revision to the Act to Regulate Commerce of 1940. 

And what do we mean by this expression, ‘‘short-hauling a rail- 
road ?”’ 

We mean that provision in Section 15 of the Act, which provides 
that in the establishing of through routes and joint rates the Com- 
mission shall not require a railroad ‘‘without its consent to em- 
brace in such route substantially less than the entire length of its rail- 
road * * * which lies between the termini of such proposed through 
route. ”’ 

The railroads have always jealously guarded their right to control 
traffic to their rails, because this right bears directly upon their individ- 
ual revenues. Ordinarily the public is not concerned with the routing 
of its traffic. The shipper simply desires to have his traffic hauled from 
A to B and has no concern with the particular rails over which it moves. 
But there are occasions when the routing of the traffic is of vital con- 
cern to the shipper. 

A manufacturer of grain products for instance, located at an in- 
terior transit point, must have a route through his town at the going 
through joint rate, from origin of the grain in the West, to the consum- 
ing point of the product in the East, or he is out of business. The 
grain business is a quantity movement and all competitors must be upon 
the same rate. Even a cent or two difference in rate will embargo all 
movement through a point not upon the route over which the going 
rate applies. The through route must pass through the transit town. 
There are other instances such as where shorter or more direct routes 
are needed, new routes have been prescribd. The Commission recog- 
nizes this public demand for routing and had entered orders accord- 
ingly, until stopped by the Supreme Court, as I shall later point out. 


History 


With this general statement of the public’s interest in routing in 
certain movements of interstate transportation let us look for a moment 
at the history of the legislation dealing therewith. This history is of 
interest not only in relation to this routing power, but also because it 
gives a fascinating picture of the gradual development of railroad 
regulation that other items of the Commission’s power have followed. 


* Address before the Chicago Chapter of the I. C. C. Practitioners’ Association, 
March 8, 1946. 
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First we have the development of the need for a specific item of reg- 
ulation. Then we have a recommendation from the Commission for 
new legislation to cover it. Next we have the controversy before the 
Committees of Congress culminating in an amendment to the Act. 

In due course we have the exercise of the new power in a specific 
ease before the Commission. Finally, the carriers contest this first 
ease in the Courts, which cases go by statutory right to the Supreme 
Court. As Chief Justice Hughes once remarked in an unguarded 
moment, the law is finally what the Supreme Court says it is. He may 
have regretted this statement, but we all know that he spoke the truth. 

Looking now at the legislation on this important subject, you will 
search in vain for any mention of any routing power whatever in the 
original Act of 1887. It is entirely silent on the subject of routing. 

In the Theodore Roosevelt Act of 1906 we find the first mention 
of the routing power. That general revision of the entire Act gave the 
Commission, in the exercise of its discretion, upon complaint and full 
hearing, the power to establish through routes and joint rates, in the 
public interest. An entirely new Section (15) of the Act was passed 
in supplanting the old Section 15. 

The old Section (15) gave the Commission power to enter a gen- 
eral cease-and-desist order against anything it conceived to be unlaw- 
ful, and to enter an award of general damages. This old Section 15 
proved to be a dead letter and nothing was ever accomplished under it. 

Every effort on the part of the Commission to prescribe a rate or 
enforce its orders met with defeat in Court under the old Section 15. 
For twenty years the Commission was largely a statistical body. From 
1887 to 1907, twenty years, there are barely ten volumes of Reports. 
In several single years since the New Section 15 was enacted in 1906 
there are from eight to twelve volumes of decisions. This mere fact 
shows the need for railroad regulation, and the tremendous amount of 
‘‘skilled labor’’ performed by the Commission and its staff. This old 
Section 15 is largely a ‘‘museum piece’’ now, and can only be found 
by looking back at the Statutes at Large, or page 1865 I. C. Acts Anno- 
tated. A reading of it seems to convince one in this day and age that the 
Courts were probably justified in holding that it was ‘‘ unconstitutional” 
and several other things. The real power and effectiveness of an order 
of the Commission dates from the new Section 15 of the Statute of 1906. 

The new Section (15) of 1906, gave the Commission its first power 
to prescribe reasonable and non-discriminatory rates, including through 
routes and joint rates. There were no strings tied to this power. The 
Commission was broadly authorized to prescribe through routes and 
joint rates, in the public interest upon full hearing. In other words, 
the law provided no prohibition whatever against short-hauling a rail- 
road, with or without its consent. 

The general revision of the Act of 1910 added paragraph (4) to 
Section (15) of the Act, which paragraph was designed to protect the 


long-haul of a railroad, in the language that I have already quoted to 
you. 
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The amendment of 1920 simply retained this same provision pro- 
tecting the long-haul routes of the railroads which I will repeat, namely, 
that the Commission shall not require a railroad ‘‘without its consent 
to embrace in any such route substantially less than the entire length 
of its railroad * * * which lies between the termini of such proposed 
route.’’ 


In the meantime many cases arose in which the through route 
power of the Commission was invoked. In all of these cases the Com- 
mission went consistently upon its way construing the provision of the 
law above quoted as a protection of the long-haul of the railroad only 
after that particular railroad had originated the traffic; or when a 
railroad connected with the originating railroad, and has secured pos- 
session of the traffic. 

With your permission I will now read you a few words from my 
brief in the Supreme Court, as they succinctly set forth the progress of 
the development of the new power to prescribe routes without the con- 
sent of the carrier. 

The administrative power of the Commission to establish through 
routes under Section 15(3) and the limitation upon that power under 
Section 15(4) came before the Supreme Court in United States v. Mo. 
Pac. Ry., 278 U. S. 269, where it was stated by the Court: 


‘‘The provision of this paragraph which forbids the Com- 


mission in prescribing a through route to embrace in that through 
route substantially less than the entire length of a carrier’s railroad 
which lies between the termini of such route can not be construed 
as covering only such routes as will deprive the carrier of its long 
haul after it has obtained possession of the traffic.’’ 


In the Subiaco Case it was shown that the Missouri Pacific Rail- 
road had a route across the State of Arkansas from Memphis on the 
East to Fort Smith on the West. South of this route there were sev- 
eral other East to West routes via other railroads. The short Subiaco 
Railroad in the Center of Arkansas asked to be included in one of these 
routes. The Commission granted this request and ordered a route that 
required the Missouri Pacific to receive traffic from the Subiaco at 
Paris, Arkansas, and carry it to Fort Smith. The foregoing facts of- 
fered an ideal test of the Commission’s construction of the short-haul 
provision because it gave the Missouri Pacific a haul of but a few miles 
from Paris to Fort Smith when it had its own route all the way from 
Memphis to Fort Smith. Moreover, the Commission, in prescribing 
this new route, said in so many words that the new route did not require 
the Missouri Pacific ‘‘to surrender possession of traffic which it had 
originated or received from a connecting carrier.’’ These facts con- 
stituted, as I have said, an ideal test. 

In deciding that the then wording of Section 15(4) could not be 
construed as covering only such routes as will deprive a carrier of its 
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long haul after it has obtained possession of the traffic, the court stated 
at page 278 as follows: 


“*Inconvenience or hardships, if any, that result from folloy. 
ing the statute as written must be relieved by legislation. It js 
for Congress to determine whether the Commission should haye 
more authority in respect of the establishment of through routes,” 


Subsequently, by the Transportation Act of 1940, the so-called 


‘‘short-haul’’ provision was limited so that a carrier may not be short. 
hauled. 


**(b) Unless the Commission finds that the through route pro- 
posed to be established is needed in order to provide adequate, and 
more efficient or more economic, transportation. ’’ 


It is clear from the foregoing that the amendment was intended to 
correct the ‘‘inconvenience or hardship’’ referred to by the Supreme 
Court, and following the suggestion of the court, Congress has de. 
cided that ‘‘the Commission should have more authority in respect of 
the establishment of through routes.’’ (p. 278 of Court’s decision.) 


When the 1940 revision of the entire act was on its passage the 
short-haul prohibition was entirely eliminated by the Senate Bill 2009 
as the Commission and others of us had requested. In other words, the 
Senate Bill returned to the status established under the 1906 statute, 
and which status endured to 1910. However, the House bill retained the 
short-haul provision of 1910 without change. In conference of the two 
houses, Section 15(4) was amended by permitting the Commission to 
require a carrier to short-haul itself without its consent, under the con- 
ditions specified in the Act, as already described to you. 

This new paragraph (4) was the result of approximately 10 years 
of effort before the Committees of Congress. The Commission in its 
annual reports of 1937 and 1938 set forth the need for a restoration 
of its power when in the public interest to short-haul a railroad without 
its consent. 


The new paragraph 4, however, did not repeal the short-haul pro- 
vision, but brought into the statute certain new limitations we had not 
anticipated. The Commission now must find that the new route is 
**needed’’ in order to provide ‘‘adequate, and more efficient, or more 
economic transportation. ’’ 


Under the Amended Act as it stands today the Commission must 
find that the new route is: 


(1) In the public interest (repeated in paragraph 3 of the old law). 


(2) That the new route is needed to provide adequate transpor- 
tation. 


(3) That the new route is needed to provide more efficient trans 
portation. 


(4) That the new route is needed to provide more economic trans- 
portation. 
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The Commission, in the first case before it involving its new power, 
decided all four of the above enumerated provisions in favor of the 
eomplainant. (The Stickell Case, 255 I. C. C. 333.)* 

The Railroads took the order into Court on all four of said points, 
and in the District Court they brought in for the first time the entire 
legislative proceedings before Congress, to show that the Commission 
had exceeded its authority on all four points. 

No objection was offered to thus bringing in new evidence that had 
not been before the Commission, as it was the desire of the Commission 
and the complainant to give the Court everything that bore upon the 
meaning of the new words in the Act of 1940. 

It was contended by the railroads that the statutory words,—public 
interest—adequate and more efficient and more economical transporta- 
tion referred only to the railroads, and did not refer in any way to a 
emplainant before the Commission. Their position as to ‘‘public in- 
terest”? seemed to me unsound. 

When the legislature representing all of the people in a great 
Nation, in the solemn performance of its Constitutional power, enacts 
alaw in the public intcrest, it is a very strong proposition to stand up 
ina publie tribunal, in this day and age, and assert that ‘‘public inter- 
est” is confined to himself and his interests and excludes me, or in fact 
any one. I say this is a very strong proposition, yet the railroads se- 
riously pressed it all the way even in the Supreme Court. 

However, as to the three provisions of the new law—adequacy, ef- 
ficiency, economy, we can all see that there was doubt, especially when 
those words are connected, as they are in the statute with the word 
“transportation. ’’ 

In seeking a favorable (to then) limitation upon these new words— 
adequate, efficient, economic—the railroads before the Commission left 
no stone unturned. Expert accountants, operating officers, skilled traf- 
fie men, in fact every possible kind of evidence was offered. Those of us 
conversant with this business can see at a glance the wide scope that 
these three words connote. The Three Judge District Court in Balti- 
more wrote an exhaustive opinion, (fourteen pages), dealing with every 
phase of the record before the Commission, unanimously sustaining the 
Commission’s order. (Pa. R. Co. v. U. S., 54 Fed. Sup. 383) The Su- 
preme Court summarizes the issues before it as follows: 


‘‘The principal controversy in the cause turns on the proper 
interpretation of the quoted exemption from the general prohibi- 
tion of through routes which involve short hauling. There are 
certain subsidiary issues which will be noticed. 

‘The opposing views of the parties may be summarized. The 
appellants argue that the phrase ‘adequate, and more efficient or 
more economic, transportation’ refers to carrier operations and 


_.* The last exercise of the long-haul power by the Commission prior to its 
limitation by the Court was in the old Stickell Case (146 |. C. C. 609). Shortly 
after this decision the Subiaco decision was rendered by the Supreme Court, and 
the Commission at once reopened the Stickell Case and rescinded the routes therein 
ordered, to conform to the Subiaco decision of the Court. (153 I. C. C. 759) 
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expense and has no reference to the broader public interest which T 
embraces service to shippers and the rates they pay. The appellees 
urge that the phrase comprehends the adequacy of service, its cost to 
the shipper, and the convenience, efficiency, and cost of the car. 
riers’ operations. The Commission took the latter view. In its de 9 3 194 
cision it purported to consider all these elements and, on appraisal transp 
of them, concluded the two routes it prescribed were justified by for 23 
See. 15(4). The Court below sustained the Commission. We think T 
its judgment was right.’’ the tr 


The finding of the Court is: fortin 
inters 

‘*Congress had a purpose in amending the provision, and we think § missic 

the Commission was not in error in construing the language used § Cong! 

as evincing an intent that both interests should be considered on 

a fair balance found.”’ 
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While the bill was being debated on the floor of the Senate (May 
24, 1939, 84 Cong. Rec. 6054-5), Senator Wheeler being the Chairman of 
the Senate Committee on Interstate Commerce and the sponsor of the 
bill stated : 


‘‘There is no question at all that the shippers of this courtry 
have gone on record to a very large extent as being in favor of 
provision so that they will have an opportunity to take advantage 


of a shorter route, and will not have to go around Robin Hood's 
barn to ship their goods. That is all the provision means. It 
seems to me that if we are passing legislation in the interest of the 
shipper—and that is what we are seeking to do—and not in the 
interest of two or three great railroads, we ought to put this pro- 
vision in the bill. 

‘*T know that the Pennsylvania Railroad Co. and some of the 
other large railroads are opposed to this provision, but regardless 
of whether or not they are opposed to it, they are evidencing, in 
my judgment, a very selfish attitude and are taking an untenable 
position and one to which, to a large extent, the shippers, partic- 
ularly the smaller shippers, are unalterably opposed.’’ 

* * * * * * 


‘Mr. Wheeler. What are we legislating for? Are we legis- 
lating for merely a few of the large railroads that are prosperous, 
or are we legislating in the interest of the general public and the 
shippers? If we are legislating in the interest of the shippers, and 
want to protect short-line railroads as well as long roads, then it 
seems to me this is a legitimate amendment and should be adopted.” 


In the light of the foregoing it is; apparent that the interpretation 
of the Commission sustained unanimously by the District Court and 
the Supreme Court is a faithful administration of Section 15(4) in the 
public interest and conforms to the will of Congress, set forth in the 
simple wording of the Act itself. Any other interpretation of the amend- 
ment, it seems to me, would render its enactment a useless effort. 
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The conservative action of Congress in this instance leads me to 
pay a tribute to the able Chairmen of the House and Senate Committees 
on Interstate Commerce, Mr. Lea in the House and Mr. Wheeler in the 
Senate. In the Cornell Towing Case, Justice Frankfurter said (April 
81945) that the 1940 statute was ‘‘a general revision of an omnibus 
transportation bill, the handwork of the Chairmen of the Committees 
for 23 years;’’ that ‘‘they are experts and, mean what they say.’’ 

Those of us who have been before Mr. Lea and Mr. Wheeler know 
the truth of what Justice Frankfurter says about them. This is a com- 
forting thought, because under our Constitution the power to regulate 
interstate commerce rests in Congress and Congress alone. The Com- 
mission is appointed by law as an agent of Congress to administer what 
Congress has in its wisdom committed to the Commission. 


Conclusion 


In conclusion, it is a mistaken assumption that Congress repealed 
the prohibition in the Act against short-hauling a railroad without its 
consent. It is true that the Commission requested that it be repealed. 
But the prohibition against short-hauling a railroad without its consent 
is etained in Section 15(4) of the Act just as it was originated in the 

fision of 1910. 

The 1940 law merely added the three new requirements that must 
be satisfied before the Commission can act. In other words, the burden 
of proof before the Commission rests upon a complainant to show that 
the new routes are ‘‘needed’”’ in order to provide ‘‘adequate, more ef- 
ficient and more economic transportation.’’ 

Finally, it may be stated that in trying a case under the new sec- 
tion 15(4) of the Act of 1940, it should be borne in mind that the Court 
holds that it was the ‘‘intent’’ of Congress to have the Commission con- 
sider both interests with respect to the new words that we have analyzed 
hereinbefore, in order that ‘‘a fair balance be found.’’ This opens up 
a wide field of evidence, first from the complainant in sustaining the 


= of proof, and then from the carrier in seeking to protect its long 
aul. 
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JUSTICE OF THE INTERSTATE COMMERCE BILL* 


The most strenuous efforts are still being made to defeat the Inter- 
State Commerce bill, and that measure finds a formidable array of 
opponents in the salaried attorneys of the railroads who hold seats in 
the United States Senate, which belong to the people. The two pro- 
visions of the bill that meet with the greatest opposition are those, of 
course, which promise the greatest good to the public. 

One of these is the provision forbidding pooling, that system of 
bargain which sometimes affords relief for a time and sometimes fails, 
but which, even at its best, affords no permanent security to public 
interests, and because of its uncertainty intensifies the fluctuations of 
trade. 

The other is the provision forbidding the charging or receiving of 
greater compensation for a short than for a long haul in the same di- 
rection. This provision is so modified by conditional phrases as to be 
made very flexible, and as large discretion is given the commissioners, 
exceptional cases, in which the railroads might be unjustly treated, are 
provided for. Indeed the discretion would be quickly seen to be far too 
large, if the commissioners were over men who would so far forget 
their duties as to submit to undue influences on the part of the railroad 
companies. But the provision is being resisted, as legislation concerning 
railroads, however moderate, always is resisted. Yet the simple fact 
stands; a fact that cannot be moved or hidden, that to charge more for 
a long haul than for a short haul in the same direction is unjust. If 
the man who ships wheat a hundred miles to a market is to be charged 
more than the man who ships wheat two or three or four hundred miles 
to the same market, how is the short-haul shipper, to compete with the 
long-haul shipper? Is he not unjustly discriminated against? Even 
were the short-haul shipper able to raise wheat at a smaller cost of pro- 





* This article was found in an old newspaper dated January 14, 1887—The 
State, Richmond, Virginia, by one of our prominent members who was going 
through an old trunk belonging to a former relative. We are printing it because we 
believe it may be of interest to our members.—The Editor. 
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duction than the long-haul shipper, the question, so far as the railroad 
companies are concerned, would be the same. For the railroads have 
to deal only with the question of transportation, and the regulation of 
production is not a duty they are expected to assume. All that is de- 
manded of them, and it is justly demanded, is that they shall not charge 
such rates as will cripple the short-haul shipper in his competition in 
the market with the long-haul shipper. For if Congress shall pass the 
Inter-State Commerce bill—a measure that will apply to each of the 
inter-State lines competing for the same through traffic—will it be rea- 
sonable for the railroad companies to claim that unless they charge a 
long-haul shipper less than a short-haul shipper, they will lose their 
through traffic? Will it be reasonable, will it be just, for them to charge 
more for a short haul in order that they may be able to charge less for a 
long haul? 

Is it not grossly unfair to compel the man who lives a hundred miles 
from a market to help pay cost of transportation for the man who lives 
two or three or four hundred miles away, and who meets him as a com- 
petitor in the market? It were as reasonable to say that one merchant 
competing with another should pay a part of his rival’s rent, or that a 
mechanic competing with another should spend a part of each day work- 
ing in his competitor’s shop. Such discriminations as these which are so 
often made against the man who ships a short distance and in favor of 
his competitor who is much farther away from the market are intolerable 
violations of the obligations of common earriers. Shall these discrimi- 
nations be suffered to continue, building up great capitalists higher 
and higher and crushing men of smaller means lower and lower, taking 
away from those who have little and giving to those who have much, 
stripping the poverty-stricken Peter to pamper the plethoric Paul? 








Transportation For American Needs 


Integration, Coordination and Development of Tomorrow’s 
Transportation System—Rail, Water, Air, 
Highway and Pipeline 


By KennetH F. Burgess, of the Chicago Bar.* 


At the end of World War I, the public was quite transportation 
eonscious—probably more so than it is now. Then it was wholly dis. 
satisfied with war time operation of railroads as it had been conducted 
by the federal government through the Director General of Railroads 
and his staff. It demanded a speedy return of the railroads to their 
corporate owners so that private control and operation might be re- 
sumed. Recognizing as a preliminary step the necessity of implement- 
ing the machinery of regulation to make the restoration of private op- 
eration possible, Congress, without much delay, enacted a comprehen- 
sive statute—Transportation Act, 1920. This was designed in large 
measure to provide financial rehabilitation for the railroad industry, 
coupled with necessary safeguards to the public through additional 
regulatory authority vested in the Interstate Commerce Commission. 
Railroads then had a virtual monopoly of for-hire transportation, and 
transportation thinking concerned itself with the steam railroads and 
their problems. 

Actually, what developed to be the most vital and far reaching 
problems which were confronting transportation at the end of World 
War I were not recognized at that time. Only in retrospect have they 
become clearly apparent. .Prof. I. Leo Sharfman of the University 
of Michigan in May, 1921, published his comprehensive study, ‘‘The 
American Railroad Problem, A Study in War and Reconstruction.” 
He explored with scientific thoroughness the nature and extent of the 
new legislation, its effect on railroad credit, the relationships with rail- 
road labor, and the matter of railroad consolidations, which he consid- 
ered inadequately treated—but in his entire book, competitive trans- 
portation with other agencies is not once mentioned. There is no ref- 
erence of any kind to highway transportation by bus and truck, no ref- 
erence to water competition, and of course, no mention of the airway as 
an avenue of commercial transportation. 

Yet, in the decade which was to follow, these competing forms of 
transportation took away from the railroads a large part of their pas- 
senger traffic, a substantial portion of their merchandise and less-than- 
earload freight, and made severe inroads upon certain forms of carload 





*An address on February 20, 1946, before the Institute of Business and Eco- 
nomic Problems in a Private Enterprise Economy, sponsored by University of Pitts- 
burgh and Pittsburgh Chamber of Commerce. 
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traffic.! It was the impact of this new competition upon a debt-laden 
capital structure which, when the business depression came in 1929, 
contributed largely to the financial debacle of the railroad industry in 
the thirties, with resulting bankruptcies of more than 35 per cent of 
the operating mileage of the country. 

Many of the railroad managers themselves seemed unaware of 
what was happening to their industry, for throughout the decade of the 
twenties they kept plowing more borrowed money into the plant— 
passenger terminals, merchandise depots and yards, and the like— 
at a time when their passenger traffic was being decimated and their 
yolume of freight traffic was remaining stationary. Will the true 
hazards and problems of transportation be any more clearly recognized 
at the outset of the reconstruction period to follow World War II than 
they were twenty-five years ago? 


PRESENT SITUATION OF TRANSPORTATION INDUSTRY DIFFERENT 
THan Arrer WorLtp War I 


The condition of the transportation industry today is utterly dif- 
ferent in almost every respect than it was then. The railroads, operated 
by their corporate managers in cooperation with the Office of Defense 
Transportation, have done a magnificent job in World War II. So, too, 
have the other forms of transportation, although the greatest increase 
in burden was thrown upon the railroads. Fears which were expressed 
at the outbreak of war in Europe and at times thereafter, that the rail- 
roads would be unable to cope with the increased traffic, proved to be 
wholly unfounded. As the Interstate Commerce Commission has stated 
in its recent report to Congress: ‘‘The record shows that substantially 
all military and essential civilian needs were met, though not without 
extreme effort and some tight conditions, a large measure of co-operative 
aid, and some inconvenience to essential civilian users.’’* 





_ 1 In 1929 the railroads were providing only 16.2 per cent of the total passenger 
miles of railways, intercity bus lines, airplanes and private automobiles in rural 
service. (Statement No. 4440, Interstate Commerce Commission, December, 1944, 
page 183). In the same year the ton miles of revenue freight of Class | railroads 
had declined to 57.7 per cent of ‘the total freight ton miles of water lines, rail- 
toads, public and private motor trucks operating in intercity service, air express 
and mail, and pipelines. (Same statement, page 182.) 

2Chicago and North Western Railway Company, for example, increased its 
funded debt from $223,150,000 to $351,646,000 between 1920 and 1930, and its total 
annual interest charges from $10,800,692 to $16,313,360 in the same period. Mean- 
while, its freight traffic declined from 9,582,620,000 ton miles in 1920 to 8,902,865 
in 1929, the peak year preceding the depression of the thirties. Passenger traffic 
declined much more drastically—1,444,559,000 passengers carried one mile in 1920, 
contrasted with 953,462,000 in 1929. 

Some of the added facilities proved of inestimable value in handling the in- 
creased traffic load incident to World War II. The added debt burden, however, 
had meanwhile precipitated bankruptcy in many instances. te 

3 Fifty-ninth Annual Report of Interstate Commerce Commission, November 
1, 1945, page 1. The Commission alsa said at pages 2 and 3 of the same report: 
“Nothing approaching the high average utilization of plant set out above has been 
(Reference continued on next page) 
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The flexibility of motor transportation proved of great benefit to 
the war effort. In the face of shortages of new vehicles, parts, tires 
and manpower, motor carriers transported an increased load of both 
property and passengers, although not proportionately as great as in 
the case of the railroads. Water and air transportation was in part 
re-quisitioned for war service but, nevertheless, continued to serve both 
military and civilian needs to a substantial extent. Thus, while vessels 
engaged in common carrier service, in intercoastal and coastwise traffic, 
and on the Great Lakes, were largely requisitioned, contract carriers by 
water of bulk commodities, such as iron ore and petroleum oils, not 
subject to the jurisdiction of the Commission, set new records in volume 
handled. Pipeline transportation also showed a substantial increase in 
volume, largely as a result of the construction of six government-owned 
lines connecting Texas fields with the eastern seaboard. 

Having performed so well the extraordinary tasks imposed upon 
them while the nation was devoted to the winning of the war, all of these 
forms of transport—rail, highway, air, water and pipeline-—today stand 
anxiously ready to compete energetically for the carrying of the post- 
war commerce of the country. 

The railroads are emerging from this war period in relatively im- 
proved financial condition, whereas, in 1920 they had neither good 
credit, good roadbeds and equipment, nor good prospects. Now, for 
the first time in the hundred years of railroad operation, the interest 
charges of railroad companies have been radically reduced. Part of 
this is due to the reorganization of bankrupt railroads, as to which the 
Interstate Commerce Commission, contrary to the practice of railroad 
reorganization through the process of equity receivership, has required 
a severe scaling down of debt.* Much, undoubtedly, has been due w 
the policy of the railroad managers themselves in utilizing the flush 
earnings of the war period to realign their financial structures so that 


experienced in railroad history. The result speaks well for advance planning by 
the railroads and others, for the sustained efforts and ingenuity of management and 
employees, for extensive and well-organized shipper co-operation, and for the 
efforts of Government agencies, including ourselves, to aid the carriers and their 
organizations in conserving facilities and maintaining a high degree of fluidity in 
the use of equipment. The traveling public turned to the railroads as never be 
fore. Its acceptance of crowded trains and other inconveniences also is to be com- 
mended. The return of troops to civilian life and the movement of certain classes 
of freight traffic, such as coal, present difficult operating problems at this time and 
will continue to do so for the months ahead.” 

4Under plans of reorganization approved by the Interstate Commerce Com- 
mission up to October 1, 1945, the funded debt of 32 railroad companies was te 
duced from $3,352,665,000, principal amount, to $1,833,543,000, or approximately 45 
per cent. (59th Annual Report of Interstate Commerce Commission, November |, 
1945, page 19). In the 1928 equity reorganization of the Chicago, Milwaukee & 
St. Paul, on the contrary, the total capitalization was increased from $698,974,875 
to $707,651,549, and total annual charges from $21,544,066 to $22,807,174, authough 
$9,143,685 of the latter were made contingent upon earnings. (Chicago, Milwaukee & 
St. Paul Reorganization, 131 |. C. C. 673, table at page 723). 
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they might compete with the debt-reduced capital structures of the re- 
organized bankrupt railroads.® 

It was, of course, essential that the solvent railroads should have 
taken immediate action to effect reductions in their annual interest 
charges, or they would have found themselves at a serious disadvantage 
in the postwar world. This is exemplified by the situation respecting the 
Granger roads of the middle west. Formerly the Chicago, Burlington 
& Quincy Railroad Company occupied a premier position in the terri- 
tory, due in no small part to the fact that its interest charges were 
much less than those of its competitors. The bankruptcy and reorgan- 
ization of the Chicago, Milwaukee, St. Paul & Pacific and of the Chicago 
& North Western threatened to reverse this situation. After reorgan- 
ization, the long term debt of the Chicago, Milwaukee, St. Paul & Pacific 
was reduced from $489,090,000 to $213,084,634, and of the Chicago & 
North Western from $371,382,000 to $169,543,946. This left them with 
annual interest charges, fixed and contingent, of $8,717,042 in the case 
of the Milwaukee, and $6,048,600 for the North Western. If the Bur- 
lington, which had remained solvent, had taken no steps to reform its 
own capital structure, it would have been continuing to pay annual in- 
terest charges of $9,564,643, or substantially more than other roads in 
the territory in which it had formerly enjoyed a marked advantage. 
However, the Burlington’s management, keenly alive to the hazards in- 
herent in this situation, entered vigorously upon a program of debt re- 
tirement and refunding at lower interest rates, which has cut down 
its annual charges to $5,854,782, a reduction of 39 per cent. It has thus 
prepared itself to compete for postwar traffic upon fairly comparable 
terms, so far as total interest charges are concerned. The reorganized 
railroads retain only such an advantage as flows from the fact that 
the preponderance of their interest charges ($5,196,344 in the case of 
the Milwaukee and $4,030,600 in the case of the North Western) are 
contingent upon earnings. The improved financial situation of rail- 
roads generally, a matter to which I shall advert later in another con- 


5 Early in the war the Commission strongly recommended that a substantial 
part of the war earnings be applied to a reduction of debt) and interest charges as 
beneficial to the public and railroad stockholders alike. (Fifty-fifth Annual Report, 
Interstate Commerce Commission, November 1, 1941, page 2.) In the nineteen 
months ended December 31, 1945, the Commission authorized the issuance of 
$1,835,092,000 of bonds to refund $1,936,024,668 of debt, a reduction of 5.21 per 
cent. The annual saving in interest charges was accentuated by reduced coupon 
rates, and amounted to 25.73 per cent. (Press release of Interstate Commerce Com- 
mission, January 11, 1946). In the case of individual railroads, especially those 
operating in territory highly competitive with carriers reorganized in bankruptcy, 
the reductions were even more drastic. Thus, the Illinois Central reduced its 
funded debt from the high point of $383,278,000 on December 31, 1927, to $256,934,000 
on December 31, 1945, a reduction of $126,344,000. Fixed charges were reduced 
between the same dates from $18,489,000 annually, to $11,400,000, a reduction of 
$7,089,000. The bulk of this reduction was effected in the last five years. The 
Chicago, Burlington & Quincy, in the period between December 31, 1941, and 
December 31, 1945, reduced its funded debt from $251,558,377 to $189,067,936, a 
reduction of $62,490,441 or approximately 25 per cent. The annual interest charges 


were contemporaneously reduced from $9,564,643 to $5,854,782, a reduction of 39 
per cent. 
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nection, is one of the most significant factors which will affect domestic 
transportation in the years immediately ahead. 


Future Prospects Vary aS BETWEEN DIFFERENT FORMS OF TRANSPORT 


In transportation circles there has been a widespread recognition, 
or perhaps it should better be called an assumption, that while both 
freight and passenger traffic will be greater in the postwar world than 
in the decade of the thirties, or even in the twenties, railroad revenues, 
gross and net, will decline because of restored and enlarged competition 
on the highways, the waterways, the airways and by pipeline.® Those 
who prognosticate are using either 1940 or 1941 traffic as a meas- 
ure of probable future performance, the former if pessimistically in- 
clined, the latter if of a more optimistic turn of mind." Sometimes the 
two years are averaged to indicate probable future results. In any 
event, there is general agreement that war time traffic and revenues, s0 
far as the railroads are concerned, will recede. 

It is also quite generally assumed in the face of the present wage 
demands of railroad labor,’ and the similar wage demands in the steel 
and other industries, that railroad costs will rise in the immediate future 
and quite probably as a long-time trend. These rising costs, the rail- 
roads say, will have to be offset by increased rates, even though the 
increases in rates will be made, as they have been so often before, in 
the face of a declining volume of traffic. 


Carriers by air are just as certain that airborne traffic will greatly 
increase in volume as are the railroads that their traffic will decline. 
Some operators predict that the airways will furnish transportation for 
the large bulk of long distance passenger travel. Others believe that 
further developments of the helicopter will make possible attractive 
service for short haul passengers, in spite of the necessary journeys to 
and from the flying fields at origin and destination. The more enthus- 


6 “Carriers of all types are aware that difficulties lie ahead. The situation 
abounds in uncertainties, not the least of which are as to the level of activity which 
business will maintain, the future of labor costs and taxes, and the effects of public 
expenditures on transportation facilities. Moreover, improvements in the instru- 
mentalities of transportation mean new and heightened competition.” Fifty-ninth 
Annual Report of the Interstate Commerce Commission, November 1, 1945, page 7. 
_ , TA comparison of these two years with 1929, 1932 and 1944 on Class I railways 
is interesting. 

Revenue Revenue 
ton-miles passenger-miles 
(thousands) (thousands) 

31,074,135 

16,971,044 

23,762,359 

29,350,229 

95,549,090 

8 Current wage demands of railroad employees are in excess of $2,000,000,000 
annually. Wage increases which were made in 1941 and 1943 are also presently 
uncompensated by rate increases. Together they amount to $750,000,000 annually on 
the basis of present volume of employment. Total railway operating expenses for 
the year ending December 31, 1944, were $6,282,000,000. 
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jastic of the air operators expect to transport by air a substantial amount 
of high valued merchandise traffic, including perishable freight. They 
also predict that the airplane will become the principal carrier of letter 
mail, and that, altogether, it will have a constantly enlarging importance 
in providing transportation essential to the nation’s commerce. 

The air carriers are zealous in their efforts to continue to be reg- 
ulated by a separate and special federal commission specifically charged 
with the duty of promoting air commerce. They seem convinced that 
they will fare better with their own commission, which will be alert to 
foster and protect the development of air transport in contrast to other 
forms of carriage. The majority of the operators are also bitterly an- 
tagonistic to ownership and operation of air facilities by surface car- 
riers, although W. A. Patterson, of the United Air Lines, is opposed to 
any fixed legislative or administrative rule in this regard. He believes 
that the ‘‘publie¢ interest’’ should be the test in passing upon petitions 
for certificates of public convenience and necessity to operate airlines, 
whether the applicant be another airline or a surface carrier. That, 
however, is the minority view among the airlines. 

The highway carrier at the moment is somewhat in the doldrums. 
One large truck operator recently announced prospective withdrawal 
from the field altogether because of the inability of his companies to con- 
tinue to operate profitably in the light of the existing rate structure and 
increasing costs of operation. Subsequently the trucking system which 
he had organized filed a petition for reorganization under the Bank- 
ruptey Act, alleging that revenues had become insufficient to cover the 
greatly increased costs. Some of the truck operators are contending that 
the Interstate Commerce Commission should require the railroads to 
increase their rates on competitive traffic, so that the trucks may carry 
a share of the business on rates compensatory to them. A section of the 
American Trucking Association is reported lately to have been giving 
consideration to a proposal that the regulation of highway transport 
be taken from the Interstate Commerce Commission and lodged in a 
promotional body, newly to be created, of the type of the Civil Aeronau- 
ties Board. The Association, in its statement recently filed with the 
Lea Committee, declared that, while the trucking industry believed, as 
a general theory, that, a single regulatory agency for all forms of trans- 
portation was more desirable than separate agencies, the Interstate Com- 
merce Commission was to be criticized for the manner of its regulation. 
It specifically charged that the Commission had been too liberal in per- 
mitting railroads to acquire, own and operate motor vehicles. It also 
asserted that, with the ‘‘full knowledge and permission’’ of the Commis- 
sion, the railroads had been following a policy of slashing less-than- 
earload rates in order to take tonnage away from the trucks, and to 
foree motor carriers to reduce their rates to a non-compensatory level. 
It has expressed sympathy with the opposition of the air industry to 
regulation by the same commission that regulated the railroads, adding 
that the opposition of the airlines ‘‘can be easily explained by the dif- 
fering policies of the Commission and the Civil Aeronautics Board with 
regard to the invasion of one mode of transportation by another.’’ 
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All of this presents many anomalies and a series of constantly shift. 
ing positions. Formerly the shipper thought that the motor carrier 
would operate on a level of rates that would serve as a ceiling for rail 
rates and thus insure cheap transportation by keeping the rail rates 
down. Now the motor carriers, especially the trucks, are finding them. 
selves often unable to operate profitably at the rail rates, and are seek- 
ing to compel increases in them as well as to secure increases for them- 
selves. Likewise, the railroads have been put upon notice by the Mari- 
time Commission that it will be difficult to re-establish coastwise and 
intercoastal service by water unless the railroads will raise their com- 
petitive rates. 

The pipeline situation bristles with difficult problems. Present in- 
vested capital in oil carrying pipelines is approximately $1,500,000,000, 
of which the federal government provided $161,000,000 for the con- 
struction of six pipelines for the carriage of petroleum products inci- 
dent to the prosecution of the war. Of this government investment, 
more than 90 per cent was expended on the construction of ‘‘Big Inch” 
and ‘‘Little Big Inch’’ to carry crude oil from Texas producing points 
to refineries on the eastern seaboard, in a successful effort to offset 
interference by German submarines with transportation by tanker. The 
Surplus Property Administration has recently ruled that these pipe- 
lines be kept in petroleum service, if at all possible to do so. It pro- 
poses that they be offered for sale or lease to private interests and that, 
if this cannot be accomplished, then that consideration be given to pub- 
lie operation on, what is described as a ‘‘full cost basis.’’ Disposal of 
the lines for conversion to transportation of natural gas will be favored 
only if it is found impossible to keep the lines operating in petroleum 
service and the national security may otherwise be adequately pro- 
tected. The basic difficulty of keeping these lines operating in petroleum 
service arises out of the lower cost of transportation provided by tank- 
ers, once their operations are fully resumed. Conversion to natural 
gas would, of course, have far reaching effects upon the production 
and transportation of competitive fuels. Presumably, it would meet 
with vigorous opposition. The extent to which transportation by pipe- 
line has already grown is not generally recognized. In 1944 it ae- 
counted for 12.41 per cent of the total ton miles of intercity traffic, or 
more than any other form of transport except by rail and water. Its 
total traffic was only slightly less than that of the water carriers.® The 
pipeline as an agency of transportation is important both as to its ef- 
feet on competitive agencies and also through its economic effect upon 
the production of competitive fuels. 


Pusitic Must Eva.Luate BENEFITS AND DETRIMENTS OF 
CoMPULSORY COMPETITION 


Out of all this welter of conflicting proposals and theories in re- 
spect to the different forms of transport, one fact presently seems rea- 


® Fifty-ninth Annual Report of the Interstate Commerce Commission, Novem- 
ber 1, 1945, page 13 
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sonably certain. This is that, in the postwar world, at least in the years 
immediately ahead, there will be plenty of competitive transportation 
to handle the commerce of the country. It would be disastrous, how- 
ever, if competition between carriers, whether the same or different 
types, were pursued to the point where all of the various forms of trans- 
portation would be operating at a loss. Such a situation would force 
government operation and control, whether we liked it or not. Private 
capital will not continue indefinitely to back a losing venture. 

It may be that we are approaching an era in which the railroads 
will demonstrate an ability to operate at rate levels at which the high- 
way and waterway carriers will starve. Before World War II, the 
general impression was that the railroads could not compete with these 
other forms of transportation unless the minimum rate power were in- 
voked by regulatory authority to prevent undue reductions in the rates 
of the trucks and the barge lines. That was at a time when wages of 
highway and waterway carriers were low and their employees unorgan- 
ized. Now that the truck drivers and employees of the water lines are 
demanding wages commensurate with those paid by the railroads, the 
insistence is that the railroads should be prevented from offering low 
rates so that their competitors may survive. 

It is not at all impossible that out of this dilemma may ultimately 
come a realization that the survival of highway and waterway transport 
may depend upon its integration with railroad transport, under com- 
mon control and ownership. As has been so well stated by Director J. 
Monroe Johnson of the Office of Defense Transportation, in his reply 
to a questionnaire of the Lea Committee: ‘‘The general public has little 
interest in transportation by rail, by highway, by air, by water, as such: 
rather, that public is deeply interested in the best possible transportation 
service at reasonable cost, whether that service be rendered by one type 
of transport or another or, indeed, by a combination of several. * * * The 
justification of any form of transport lies, not in its provision of inde- 
pendent corporate action for existing service units, but in its service 
to the public: unification—as co-ordination—must, ultimately and prop- 
erly, be judged upon the basis of its possible public service rather than 
in the light of its effect upon the number of separate operating units of 
some particular type of transport.’’ ; 

Any substantial progress in this direction will require a radical 
change in thinking so far as transportation in the United States is 
concerned. The assumption generally indulged here is that competi- 
tion must be preserved at all costs—competition between railroads them- 
selves and competition between all the different types of transportation. 
It is assumed that competitive enterprise will best serve the public 
interest. 

It was only a few years ago that criticism of the so-called ruinous 
competition between the railroads was vigorously publicized as being in- 
jurious to the best interests of the shipping and traveling public. Later 
competition between the railroads on the one hand and other agencies 
of transportation on the other was likewise condemned as having pro- 
gressed to a point where the continuance of private enterprise in the 
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transport field was seriously menaced. Now, however, we find the De. 
partment of Justice alleging in a suit pending at Lincoln, Nebraska, that 
the western railroads have violated the anti-trust laws in co-operating 
through their tariff bureaus in respect to rates. We also find the Su- 
preme Court of the United States entertaining the complaint of the 
State of Georgia that the maintenance by the railroads of rate bureaus 
has prevented competition and resulted in discrimination against the 
shippers of Georgia and preference to their competitors in other sec. 
tions of the country, particularly in the north and in the west. The 
railroads and large groups of shippers, supported by the State Com- 
missions and the Interstate Commerce Commission, fearing that this 
aggressive litigation will menace the integrity of the rate structures and 
the ability of the railroads to maintain adequate service, are seeking 
relief from Congress through the so-called Bulwinkle Bill, which would 
legalize the continuance of their rate bureaus, and the maintenance of 
joint traffic and operating agreements when approved as being in the 
public interest by the Interstate Commerce Commission. This bill has 
passed the House of Representatives and is now pending in the Senate. 
If it fails of enactment into law, and the suits of the State of Georgia 
and the Department of Justice succeed in breaking down essential co- 
operation between railroads and shippers and among the railroads them- 
selves, both the shippers and the investors are bound to suffer serious 
injury. 

The public demand for competition in transportation has made 
itself manifest in many other ways. Obstacles of various kinds—in some 
instances complete legislative barriers—have been set up to prevent 
railroad operation, for example, of water lines, motor trucks and buses 
on the highways, and airplanes. The 1912 amendment to the Inter- 
state Commerce Act, known as the ‘‘Panama Canal Act,’’ has consti- 
tuted an effective barrier against the integration of rail and water ear- 
riage on the inland waterways, or in coastwise traffic where any measure 
of competition exists. While the Commission may permit railroad 
acquisition of highway carriers, it has required quite conclusive proof 
of public benefit and marked gain in efficiency of operation before 
granting certificates. Even so, as already noted, the American Truck- 
ing Associations, Inec., has recently criticized the Commission as having 
been too liberal in permitting this type of integration. With respect to 
the airways, the administrative policy declared by and adhered to by the 
Civil Aeronautics Board makes impossible at the present time any inte- 
gration whatsoever between surface and airway carriers. 

We apparently are set to test out the theory that the public inter- 
est requires the stimulation of competition between these various agen- 
cies of transportation. Such economies or other public benefits as would 
result from integration must be postponed until we have convinced 
ourselves, through trial and error, that needless waste and inefficiency of 
operation are inherent in compulsory competition. Meanwhile we 
should be careful to see to it that in our zeal for fostering and preserv- 
ing competition we shall not merely be underwriting such competition at 
public expense. Unbridled competition in a closely regulated industry 
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may well lead to that result. It is one thing for the federal govern- 
ment to give aid to an agency of transport during its period of initial 
development, and quite another to subsidize its continued operation 
after it has reached the point where it should take its place in the na- 
tional economy on the basis of demonstrated fitness and efficiency. Ex- 
cept insofar as matters of national defense are involved, continued aid 
to one form of transport will tend to break down other forms which, 
on the basis of relative performance, have demonstrated themselves to 
be more essential and more efficient. Certainly, it is unfair in theory 
—and in practice, as well—to require competitive effort and at the same 
time to discriminate between the competitors by means of public sub- 
sidies. The unaided types cannot be expected to provide adequate trans- 
portation in such event through private ownership and operation. 


TRANSPORTATION INDUSTRY Has ACQUIRED IMPROVED CREDIT PosITION 


Generally speaking, the transportation industry is emerging from 
its war time operations with improved credit and good promise for the 
future. Reorganizations already completed, both formal and voluntary, 
have helped to bring about a healthier condition. Those yet to be com- 
pleted should not retard it unduly, unless artificial standards of re- 
organization are made mandatory by Congress. Postwar requirements 
for new capital will be great. These requirements can be met without 
prohibitive cost only if regulatory authority is convinced of the need 
for a liberal policy in general levels of rates. The experience during 
World War II with the railroads, which were compelled to handle the 
bulk of the increase in the transportation burden for both military and 
civilian needs, shows the great benefits that flow from adequate earn- 
ings. In spite of the war time limitations upon labor and materials, 
the railroads maintained and improved their plant and facilities. They 
were also able to set up reserves, upon which they may draw for mod- 
ernization of their plant as labor and supplies become more available.?° 
A prosperous industry will inevitably perform better and furnish better 
service than one which is being slowly starved to death. 

The degree to which private capital will be available in the trans- 
portation industry will depend upon the outlook for profits. Profitable 
operations will depend upon two factors: one, the general level of bus- 
iness activity which requires transportation service; and the other 
the level of rates permitted by regulatory authority and by competi- 
tion. It is to be hoped that the returns from operation may be such 
as to attract capital which will not be restricted to bond money secured 
by mortgages on the property, but rather through added participation 
in the enterprise by the purchase of stock. This will require higher 
earnings than railroads were able to secure under regulation prior to 





10 As of August 31, 1945, Class I railways had net working capital of $1,924,- 
890,637, an increase over December 31, 1941, of $1,125,667,235, or 140.85 per cent. 
(Monthly Comment on Transportation Statistics, Bureau of Transport Economics 
and Statistics, Interstate Commerce Commission, December 10, 1945, page 3.) 
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the war.’! Unless, however, such earnings are permitted for essential 
agencies of transportation—railroads, highway and pipe-line operators 
and air and water transport companies—they will fail to do the job 
that confronts them. 

If capital is to be brought extensively into the transportation jn. 
dustry through the sale of stock, there must be a conscious effort to 
stabilize earning power so that values will be maintained well above the 
prices at which the stock is offered to the investing public; in other 
words, somewhat above its par or stated value. The investor. to be 
attracted to the industry, will require uninterrupted dividends sup. 
ported by a constant flow of profits, so that he may feel reasonably safe 
both as to his income and the integrity of his principal. While specula- 
tive profits and wide fluctuations of stock values resulting from ‘‘eut- 
ting of melons’’ or speculative activity are quite undesirable for the 
best interests of the industry, it must be recognized that there will be 
no permanent basis for financing by sales of stock unless the earnings of 
the industry are sufficient to give long term support to stock values in 
the open market at a level higher than the price which the investor, 
old or new, is solicited from time to time to pay in making added con- 
tributions to the capital of the enterprise.’ 

Over the years, stock financing in both the industrial field and in 
the public utility field has been possible only when based upon earn- 
ings which will maintain stock values on such a level. Stock financing 
has not been discussed much within the past thirty or forty years in 


11 The rate of return of Class I railways has been as follows: 


: Rate of Return 
Period On Total Investment After Depreciation 
1911-1917 = 
4.49 
b 2.22 
1941-1944 t 5.25 
The rate of return on net worth (common and preferred stock equity) of elec- 
-_ utilities, leading manufacturing corporations and Class | railways has been as 
ollows: 
Electric Manufacturing Class I 
Utilities Corporations Railways 


7.78 

((Def.) 

1.49 

2.49 

10.03 

7.76 
(Source: for railways, Annual Reports of Interstate Commerce Commission, Sta- 
tistical Summaries; for electric utilities, “Electric Light and Power Industry,” Bureau 
of Census, for years 1927 and 1932; “Statistics of Electric Utilities in U. S.,” Federal 


Power Commission, for years 1937, 1940 and 1943; for manufacturing corporations, 
Compilation by National City Bank of New York for 1,300 companies.) 


12 [f there is to be a successful resumption and continuance of stock financin, 
in the railroad industry, market values will have to gravitate to a level which wil 
reflect the investment as recorded conformable to regulatory requirements, in other 
words, the current book value of the stock. That should be recognized as the true 
measure of the stockholders’ interest. 
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the transport field, especially as to railroads, because the necessity of 
fnancing all additions and improvements with borrowed money, and 
the inability of railroads to retire debt, made it impossible to attract 
new equity money. Now, for the first time in four decades, the relatively 
improved capital structure throughout the railroad industry makes it 
possible, if the public and regulatory authority will but realize it, to 
begin to break away from the process of pyramiding debt until finally 
another cycle of railroad bankruptcy intervenes. Even today the funded 
debt of American railroads constitutes 51.3 per cent of the total capital,” 
whereas, in manufacturing corporations it is less than 11 per cent,™ 
and in electric utilities, approximately 46 per cent.’ 

The improved credit position of the railroads in itself will consti- 
tute an incentive to use further borrowing for the raising of new money. 
Thus, within the past year the Union Pacific has refunded $81,602,000 
at an interest charge to the Company of 2.87 per cent; the Great North- 
ern, $75,000,000 at 3.18 per cent; the Pennsylvania, $52,981,000 at 3 
per cent; and, more recently, the Burlington, $49,765,000 at 2.87 per 
cent This is quite different from the 644 per cent rate at which the 
Great Northern and Northern Pacific were authorized to issue bonds 
in 1921 following World War I, to refund the Burlington ‘‘joint fours’’ 
which had been secured by a deposit of Burlington stock owned by the 
two Northern Companies.’* The advantageous interest rates now pre- 
vailing will be a temptation to managers and bankers to sell bonds in 
order to provide additional capital. But that way danger lies. After 
a reasonable amount of bond money carrying low interest rates has been 
invested, each additional borrowing makes it more difficult to finance 
through the sale of stock. Thereafter each increase in debt makes equity 
money more difficult to secure and renders the stock less attractive to 
the investor.1* In general, railroad companies with the smallest debt 


13 Fifty-ninth Annual Report of Interstate Commerce Commission, November 
1, 1945, page 134 
. 1480,000 to 86,000 corporations, “Statistics of Income,” , Bureau of Internal 

evenue. 
_ 18 “Statistics of Electric Utilities in the United States,” Federal Power Com- 
mission. 

16 Fifty-ninth Annual Report of Interstate Commerce Commission, November 
1, 1945, page 25; also I. C. C. Finance Docket No. 15125, C., B. & Q. R. R. Bonds, 
decided December 19, 1945. 

17 Securities of Northern Pacific Ry. and Great Northern Ry., 67 1. C. C. 458 
(1921). The new joint Fifteen Year Convertible Gold Bonds were required by the 
Commission to be sold at not less than 9134 per cent of par and were collateralized 
by Burlington stock and bonds of the Northern companies. They were later con- 
verted into 7 ag cent bonds of the Great Northern and 6 per cent bonds of the 
Northern Pacific. At maturity the Great Northern 7 per cent bonds were refunded 
into 4 per cent convertible bonds, (Great Northern Securities, 212 1. C. C. 327 (1936)). 

he 6 per cent Northern Pacific bonds are still outstanding _— for purchases 
from time to time by the company in the open market at prices substantially below 


18 The Interstate Commerce Commission has sought to safeguard against this 
result by requiring sinking funds for the retirement of new bond issues as a condi- 
tion for Commission approval. That, however, is not an adequate substitute for 
financing through the sale of stock. 
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have maintained the best earnings.’® To 
1. 
Errorts Must Be Mape to Attract Equity CAPITAL enjoye 
There will be great need in the years ahead for more capital in the — 
transportation industry—railroad, air, highway, waterway and pipeline, lines : 
Successful operation by private enterprise will require that the major Gon te 
portion of this capital be provided by stockholders or by the reinvest- oar 
ment of profits in the business. One cannot continue to increase the ioe 
mortgage on one’s house or business indefinitely. Stock financing, how- cies, t 
ever, can only be made possible if there be a far seeing constructive operat 
attitude as to permissible earnings. Artificial means of supporting = ' 
stock prices or of revivifying worthless securities have never been sat- wae 
isfactory—there is no substitute for adequate earnings. To provide 
such earnings will require constant attention by all concerned. Com- War 
petition will have to be carefully supervised and kept within such ae 
bounds as not to be destructive. Public grants and aids must be seru- | 
tinized and restricted to a true development period—never permitted to be 
to constitute unfair or destructive preference as between competing rer 
forms of transport. Pressure by groups of shippers or parts of the coun- 
try seeking sectional advantage must not be allowed to tear down rate _ 
structures so as to hazard the earning power of essential carriers. Un- - 
less all who are interested in the maintenance of adequate transporta- burea 
- tion provided by private corporations, regulated by the public as to put a 
rates and service, will appreciate these basic necessities and help to re 
bring them about, we cannot hope’ long to preserve a system of private , 
enterprise in the transportation field. Strong as the agencies of trans- ~— 
portation now seem as we emerge from the war period, their great re- ment 
sources can be whittled away in a very short time if we fail to encour- on 
age and sustain them with adequate earnings. er 
senti 
19 The earnings per share of railroads grouped in respect to their debt ratios are port 


significant. In the following table, Group A denotes six railroads (Atchison, To- 
peka & Santa Fe, Chesapeake & Ohio, Norfolk & Western, Pennsylvania, Southern 
Pacific, and Union Pacific) whose debt ratio as of Dec. 31, 1930, was below 40 per 
cent and which earned fixed charges for every year from 1921 to 1944, inclusive; 
Group B, nine railroads (Atlantic Coast Line, Baltimore & Ohio, Great Northern, 
Illinois Central, Louisville & Nashville, New York Central, New York, Chicago & 
St. Louis, Northern Pacific, and Southern Railway) whose debt ratio as of Dec. 31, 
1930 was above 40 per cent and which failed to earn fixed charges in one or more 
years; and Group C, five railroads (Chicago, Rock Island & Pacific, Missouri Pacific, 
New York, New Haven & Hartford, St. Louis-San Francisco, and Seaboard Airline) 
which were in reorganization in 1944. 


Year A B Cc 
RE eee areas Smee 14.84 11.21 5.21 
ERE Sines 5.10 4.24 (def.) 12.16 (def.) 
EE ae re 6.20 1.22 12.00 (def.) 
| EPR e re era 7.56 2.41 9.93 (def.) 
RS el i oe. 13.53 12.38 17.14 
ERO 12.26 8.98 9.36 


(Source: Compiled from data on individual railroads taken from Moody’s Railroad 
Manuals. The figures shown are dollars earned per share of common stock ad- 
justed to $100 par.) 
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To summarize : 

1. Following the period of World War I, the railroads, which had 
enjoyed a virtual monopoly in the transportation field, encountered 
severe and growing competition from motor trucks and busses, barge 
lines and other water carriers, airplanes and pipelines. This competi- 
tion contributed to the financial disaster which engulfed the railroad in- 
dustry in the depression years of the thirties. 

2. During the period of World War II, the several transport agen- 
cies, through the efforts of their management and employees, in co- 
operation with the shipping public and government departments, over- 
eame extraordinary difficulties and provided adequate service for both 
military and civilian needs. 

3. Transportation agencies generally are emerging from World 
War II in a much stronger credit and financial position than did the 
railroads from World War I. 

4. Competition in the transportation field, which at present seems 
to be desired by the public, may become ruinous to one or more of the 
essential agencies unless it is intelligently supervised and restricted. 

5. It seems that integration and coordination of transportation 
agencies must await further recognition by the public that steps along 
such lines would be desirable. The creation of separate governmental 
bureaus or commissions to regulate different forms of transport would 
put a premium on competition between them, and constitute an effective 
barrier to cooperation or unified effort. 

6. While transportation facilities seem adequate for present com- 
mercial requirements, there must be frequent and substantial improve- 
ments and enlargements of plant as a prerequisite to continued national 
prosperity. This will require great increases in capital devoted to the 
enterprise, the availability of which will depend upon the amount and 
stability of earnings which are permitted. Some equity financing is es- 
sential to the preservation of a private enterprise system in the trans- 
port field; exclusive resort to borrowed money will eventuate in disaster. 





Former Commissioner B. H. Meyer, in Response to 
Lea Resolution, Makes Interesting Recom- 
mendation, Including Suggested Panel 
From Which I. C. C. Appoint- 
ments Should Be Made* 


Mr. Meyer’s recommendations in response to the Lea Resolution are 
as follows: 


I. National Transportation Policy 


The national transportation policy was formally declared by Con. 
gress on September 11, 1940. The most convenient place to find it is 
in the form of a preamble to the Interstate Commerce Act revised to 
April 1, 1941, published by the Commission. The Transportation Act, 
1920, Section 500, the declarations relating to export rates on agricul- 
tural products and the Hoch-Smith Resolution, all referred to in a 
‘*Note,’’ constitute previously declared expressions of national policy. 
The entire preamble may be found on page 1 of the above referred to 
commission compilation. Following the semi-colon in the fifth line on 
page 1 of the preamble occurs this language: ‘‘* * * * all to the end 
of developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate to 
meet the needs of commerce... .’’ The words which I have italicized 
in the preceding sentence obviously were intended to include air trans- 
portation and piplines and all other agencies. Nor can there be doubt 
that some new agency of transportation still unknown on September 18, 
1940, but invented or discovered since that date and made a part of 
the transportation system of the country was included. In other words, 
it was the intention of Congress to cover all present and future trans- 
portation by the same declaration. After September 18, 1945, all the 
agencies of transportation were to be administered in harmony with 
identical principles of national policy irrespective of the particular arm 
of Congress to which the work of administration might be assigned. If 
this view is correct, I see no reason why Congress should amend the 
language as it now stands. If some administrative body should here- 
after act in conflict with the present declaration, Congress can correct 


that body with an amendment adequate to accomplish what was in- 
tended. 


Il. Regulation 


The sentence in parentheses immediately below this chapter-heading 
in your printed program was apparently intended to indicate that your 


* Hon. Balthasar H. Meyer has the record for the longest period of service on 
the Interstate Commerce Commission of any Commissioner ever serving, except 
Commissioner Aitchison who recently exceeded that record. 
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investigation would be confined to common carrier transportation, all 
of which ‘Shas a common public-service purpose.’’ This public service 
purpose has been sufficiently sketched in I above and is well understood. 
However, it seems to me that the parenthetical expression conveys the 
further inference of the exclusion of private transportation from the 
framework of regulation, except with reference to such subjects as 
safety, sanitation, nuisances, ete. In the last analysis, private trans- 
portation is the most powerful and therefore decisive potential com- 
petitor in the entire field. It places a limit on the services performed 
by all competitors and the rates charged therefor. It has it within its 
power to prescribe rigid limits for all common carriers. From the stand- 
point of the shipper it preserves for him a most valuable element of 
freedom of action. Private transportation is the final arbiter and should 
be left free except as noted above. 


Il (a) Advantages and disadvantages of separate regulatory 
agencies for each mode of transportation 


From the standpoint of the particular transport agency a single 
administrative body solely devoted to it will have a more complete 
knowledge and a more tenacious attitude toward that agency. The 
tendency would be for any individual agency to become a partisan as 
against each of its individual competitors. From the standpoint of the 
public interest such a tendency would be a disadvantage. Regulation 
has in view proper recognition of all interests which a multiplicity of 
agencies is inherently incapable of accomplishing. Such a plan implies 
a degree of mutual understanding and co-operation which is unattain- 
able in practice. 


Il (b) Advantages and disadvantages of a single regulatory 
body for all forms of common carriers, reporting 
directly to Congress 


The outstanding disadvantage is the size of the official field which 
each member of the regulatory body must master, even with the aid of 
adequate internal reorganization, to keep pace with changes in the work. 
At present that field embraces five agencies, each presenting its peculiar 
characteristics ; and no one can foresee the many industrial changes and 
their attendant developments which may take place before the infants 
of today arrive at voting age. However, for the present the answer to 
your question is ‘‘a single regulatory body for all forms of common 
carriers, reporting directly to Congress.’’ And that introduces the 
whole of one momentous problem as indicated in the next sentence. 

At the outset I would like to call attention to the concluding phrase 
in II (b), ‘‘reporting directly to Congress.’’ I regard the reporting 
to Congress as vital. The annual reports of the I. C. C. demonstrate this. 
The Commission so regarded its reports for a half century and I as- 
sume it still does. Then intimations began to trickle into the Commis- 
sion that it would be desirable to confer with executive departments 
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before sending the annual report to the printer. As the years went by 
these intimations developed into requests and finally the requests be. 
came demands. In the most extreme case within my personal experience, 
rejection of the demand was followed by a vehement appeal to the 
President by a member of his Cabinet. (See An. Rep. I. C. C. 1936, pp. 
18-19.) 

It should not be necessary to argue that the annual report to Con. 
gress should be the voice of the I. C. C. as directed by the Act, and of 
no one else, and that never should the Commission be made an organ 
pipe for strange voices. A practice or a statutory requirement that the 
annual report of the Commission be submitted to some branch of the 
executive departments for approval before submitting it to Congress 
strikes at the independence of the Commission at one of its most vul- 
nerable points. I should think that Congress would desire to insist npon 
a free and independent expression of its views and thus aid the Com- 
mission in preserving a real arm of Congress. I believe that a report 
from the Commission reciting developments along these lines during the 
last ten years would aid the Committee and be of great public interest. 


Il (c) Should the Interstate Commerce Commission be 
re-organized in the light of present-day conditions and 
postwar transportation problems? 


No re-organization of the Commission is necessary to facilitate the 
performance of its duties or to promote the quality of its work, unless 
developments since May 1, 1939, suggest it. The Commission itself is 
best qualified to bring the answer up to date. If the selection of new 
commissioners is covered by the term ‘‘re-organization’’ I would like 
to submit a few suggestions at the close of this communication. 

It may be pertinent to refer to the danger in attempting to prescribe 
in detail the manner in which the Commission shall do its work. Two of 
the most important changes made during recent decades authorized the 
Commission to act through subdivisions and to ‘‘delegate’’ its work. 
Both were basic changes of great significance and unquestionably in the 
interest of all parties concerned. In the valuation law it was made 
mandatory that not less than five commissioners should participate in 
the final disposition of valuation proceedings. Sound procedure deter- 
mined that every member should participate in the disposition of the 
first important and leading cases. Entire cases were studied line by 
line by the entire Commission in conference. It was then left to the 
Valuation Division to bring forward other cases in harmony with the 
principles adopted previously by the entire Commission. But the law 
required the participation of not less than five members which re- 
stricted the right to subdivide. The purpose of requiring five members 
was obviously to insure that five minds would be applied to that par- 
ticular case, but the practical result was waste and delay. Subsequently 
this provision was repealed. Matters of that kind should be left solely 
to the judgment and discretion of the Commission. Congress by statute 
should provide a definite framework. Within that framework the Com- 
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mission should be left free to organize and reorganize as the character 
of the work and other factors change. Reorganization should be a per- 
petual process directed by changes in powers and duties or by the re- 
sults of experience. 


Il (d) The extent, if at all, to which any or all forms of 

common carriers shall be exempt from the application of 

anti-trust statutes where the activities in question are under 
the supervision of the regulatory agency 


I favor such exemption subject, of course, to prior approval on a 
public record and adequate conditions when necessary, together with 
subsequent re-examination of the questions presented either on com- 
plaint or on the initiative of the regulatory body as now provided by 
the Act with reference to other subjects. 


Il (e) To what extent should Federal Government agencies 
be given powers to promote activities of common carriers? 


In this answer I assume that the activities referred to are the func- 
tions which each agency is best capable of performing; that is, each 
agency should strive to perform the services for which it is best adupted 
and which it can perform at a lower cost than any other, if that has 
been determined. Another way of stating this is to say that divisions 
of labor among the agencies should be ‘‘promoted.’’ Competition among 
agencies naturally leads to the most efficient division of labor. In that 
sense the various activities should be promoted. Who shall do this? 
The Federal agency upon which rests the power and authority to vegn- 
late. It should not be done by any other governmental body. How- 
ever, I see no reason for Federal activity to promote any partic- 
ular agency unless Congress has expressly legislated to that effect. 
Competition and individual initiative should furnish a driving force 
sufficient to produce the best results. I can think of no Federal Gov- 
ernment ageney which needs to be given such powers. 


Il (€) To what extent and under what circumstances are 
differentials in rates as between different types of carriers 
warranted or desirable; or necessary in fairness to the car- 
rier; or necessary to give the public the inherent 
advantages of each? 


This question is clearly related to that which precedes it, (e), as well 
as to that which follows it, (g). All three are connected. I doubt 
whether a single general answer is practicable or possible. To begin 
with, the differentials would tie together the rates on all the agencies 
and a change in the rate of one would automatically change the rate 
on the article concerned on all the other agencies. If the differentials 
are limited to certain commodities, certain routes, certain areas, or they 
are otherwise limited or restricted, the differential adhesion among the 
different agencies would be similarly limited unless otherwise provided. 
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The general rule is that rates must be just and reasonable and free 
from unjust discrimination and undue preference. That is a question 
of fact in each particular situation. Either on complaint or on its own 
motion the regulatory body could reach a decision and prescribe a dif. 
ferential if the facts justified such action. In my opinion, neither reg. 
ulatory bodies nor legislative committees could wisely proceed to es. 
tablish a universal rule for differentials except on the basis of an ade. 
quate number of individual cases, each resting upon an adequate record, 
Upon no other basis would it be practicable to attempt to establish a 
general differential. Theoretically a single all-inclusive differential 
could doubtless be worked out. That is, the cost per ton-mile for each 
agency could be approximated. The value to the shipper of performing 
the respective services could be estimated. Sound economic bases for 
each agency and each area could be described. The condition of labor, 
present and prospective, could be indicated for employment on each 
agency. All other factors could be given a relative position. Having 
done all this, a composite or synthetic ratio could be arrived at which 
would define the position of each agency in relation to all the others. If 
the rate and service factors for railroads were indicated as X, highways 
might be represented in some cases by X plus 5% or X minus 3%, 
waterways by X minus 10%, pipelines by X minus 8%; airplanes by 
X plus 20%, ete. The differential rates based upon these factors alone 
would then stand as follows per service unit; railroads $1.00; high- 
ways $1.05 or $0.97; waterways by $0.90; pipelines by $0.92; airplanes 
by $1.20. Assuming that statistical experts could produce correspond- 
ing figures for all factors and merge them into single figures for each 
agency, the differential scheme should be ready to be applied. The 
machinery would never get into full motion. So many shippers and ear- 
riers would be utterly unable to do business that the whole theoretic- 
ally logical differential scheme would fall to pieces. I do not believe that 
any general differential rate scheme, no matter how limited, could be 
prescribed except after full hearing of all interested parties. It prob- 
ably would be helpful to the Committee to receive testimony from one or 
more rate experts relating to illustrative differential rates between par- 
ticular commodities, such as, lumber and millwork; wheat and corn; 
cheese and whey butter; coal and coke, ete. Difficult as differential 
rates on particular commodities often are those difficulties are negli- 
gible compared with general differentials among competitive transporta- 
tion agencies covering all the business done by each. On the initiative 
of individual agencies and in particular ‘cases it probably will be pos- 
sible to work out some kind of differential relation which is practical 


and of general benefit. That is entirely a question of making a record. 
No record, no differential. 




























































Il (g) What do you suggest to co-ordinate further our 
transportation agencies, both within the same types and 
as between different types? 


Each agency and each type should be left free to develop its trans- 
portation machine in any manner it deems best, subject to approval of 
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the regulating authority. Under such a system each may exercise its 
inventive talents and operating genius with the view of providing the 
highest quality of service at the lowest charges consistent with sound 
business principles, if someone opposes or supports an application he 
should be afforded a full and fair hearing and, of course, the decision 
rendered on the record. Nothing like a general consolidation plan 
should be required nor should the regulating authority have the power 
to force any agency into affiliations with others against their will. 
Ownership of any agency by any other, large or small, should be per- 
mitted after public hearing and approval, if in conformity with the 
prescribed national policy. One person should be permitted to own one 
or more agencies and operate them in the public interest. Each owner 
will naturally operate each agency in the interest of the aggregate of his 
ownership by causing each to perform those services which provide the 
best service and yield the highest profit. It is obvious that any owner 
who has at his command a choice of different agencies will employ those 
which in any case can serve at lowest cost and provide the most satis- 
factory service. 


IV Common Ownership and Integration 
(a) How do you regard consolidations, from the standpoint of 


(1) The credit position of the carriers? 


The tendency of consolidations on a sound basis is to broaden the 
financial base of the system, increase the volume and variety of the 
goods it transports, which in turn tends to insure a more stable stream 
of traffic with corresponding increase in the stability of its revenues and 
a closer relation between income and out-go. 


(2) Maintenance of reasonable rates over wide geographical 
and economical areas? 


Here as elsewhere I assume a regulatory statute that is as big as 
the business and a regulating body that will administer the law as in- 
tended by Congress. Under such conditions the pressure is in the di- 
rection of the lowest rates consistent with an adequate and sound agency 
of transportation and with a tendency to apply the same level of rates 
throughout the entire area in which it operates. 


(3) Savings in capital outlay and operations costs? 


There should be a saving in the mileage constructed or maintained 
and also in the mileage operated. Both result in saving in capital and 
in operating expenses. Unless carefully handled mileage may be eut 
too much with corresponding depreciation of public service. 


(4) Service to industry and the traveling public? 
Both may be expected to be improved. 
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(5) Extending greater stability by uniting the strong with 
the weak carriers? 


Experience in connection with consolidations under the Transpor- 
tation Act of 1920 was not encouraging in this regard. It was widely 
understood and I believe the Commission so interpreted the Act, that 
one of the high purposes of the consolidation features of the law was to 
preserve and strengthen the weak and short lines. Many of the latter 
wera known to be weak. Both in unification and in consolidation pro- 
ceedings the Commission found it difficult to make adequate provision 
to this end. Strong lines often protested against the suggestion that 
they incorporate designated connecting weak lines on the ground of jin- 
ability to assume dead weight and that if assumed it might reduce a 
strong trunk line into a weak system with ultimate deterioration of pub- 
lie service. The records of abandonment cases before the Commission 
will show the rather wide extent to which a Moses appeared to explain 
with much facility past failures and the ease with which a losing rail- 
road could be transformed into a profitable enterprise. These same 
records will also show that in only a few cases was it possible for Moses 
to lead his people into the promised land. The development of other 
means of transportation since 1920 has changed the so-called problem 
of the weak and short lines materially. Not only would a study of aban- 
donment cases in which abandonment was authorized be of interest, but 
also a study of the subsequent history of lines in which abandonment was 
denied, or in which a new scheme of operation was undertaken in the 
hope of preserving the property would probably be of value to the Com- 
mittee. A report from the Short Line Association in answer to these 
questions, or other studies, may be available. I expect’ to make further 
comment on this question in part VIII. 


IV (b) What public policy should prevail as to common 

ownership, operation, and control of common carriers— 

(1) of the same type? (2) of different types? (3) to 

what extent are the answers to these questions dependent 

on whether or not such controls permit, restrict, or elim- 
inate competition? 


I would like to comment on these three questions collectively. The 
highest test is which transportation agencies singly or in combination 
will furnish each community with a maximum of service at the lowest 
cost. Competition is only one of the factors to be considered. No gen- 
eral rule can be regarded as decisive. Every situation requires analysis 
and individual study. A community may be served by five different 
types; yet competition, for that community, may be increased by de- 
creasing the number of competing types, and vice versa. As previously 
indicated, private transportation, which is a recently developed factor. 
makes monopoly impossible. Granted sound and inclusive statutes like 
the Interstate Commerce Act and independent and competent regula- 
tory bodies like the I. C. C., the highest aim should be the preservation 
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of freedom of action for each individual type of agency and for each in- 
dividual shipper or passenger in each community within the limits of 
the governing law. 


VI. Federal Aid to Transportation 
(a) Give your views in general as to Government aid to transportation 


Federal aid extended to any agency of transportation during the 
past should be regarded as a closed book when at this date consideration 
is being given to equality of public burdens and operating conditions in 
the operation of the respective agencies throughout the country. The- 
oretically, equality in operating conditions is admitted as being fair and 
necessary and few, if any, oppose it in principle. However, the expen- 
diture of millions of dollars for the direct and indirect benefit of a par- 
ticular agency is not always admitted to be a subsidy or aid, which in 
reality it is. It is impossible retroactively to establish equality with 
reference to past aids and, as I have indicated above, those should be 
regarded as a closed book. It is, however, imperative that in contem- 
porary operations equality should be established and maintained. 
Whether public aid (subsidy) exists or does not exist is a question of 
fact which can be determined in each case. Where inequality exists, 
equality should be established in order that all agencies may provide 
service on a footing of substantial equality. Any agency which obtains 
federal aid has an arbitrary advantage over those that do not receive the 
same amount of aid and that means that the agencies will not be able 
to assume operating positions on basis of their respective inherent ad- 
vantages, but rather on basis of arbitrary strength secured at the ex- 
pense of the taxpayers. With the possible exception of an ‘‘infam 
agency,’’ federal aid should not be extended to any agency of trans- 
portation. Each should stand on its own feet. The extent to which ‘‘in- 
fant transportation industries’’ will be discovered in the future cannot 
be definitely foreseen, but whenever they do appear the rule of equality 
with all then existing agencies should be the aim. 

A horse race occurs to me as a possible analogy between past sub- 
sidies such as land grants, free highways, waterways, and airports, on 
the one hand, and public aids in operation of the plant at the present 
time on the other. Each contesting race horse represents a certain in- 
vestment on the day of the race, corresponding to the investment up 
to that date in a transportation agency. That is whatever the amount 
may be and will be unchanged by running of the race or operating a 
locomotive or truck, ete. The fact that one of the colts was a bottle 
baby does not affect the principle of equality in the running, irrespec- 
tive of other differences in the raising of each of the horses. The horses 
are accepted and conditions imposed as they stand on the date of the 
race. So do the railroads, trucks, buses, ships, ete. The important prob- 
lem of today is equality in operation of the respective agencies and of 
the running of the individual horses. 
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VIII. The Submarginal Carrier 


(a) What Government support, if any, should be given a public carrier 
with a marginal or submarginal income? 


At the outset, I construe ‘‘publie carrier’’ to be a ‘‘common ear- 
rier’’; ‘‘marginal’’ to mean that the carrier is earning operating ex. 
penses but nothing for interest and adequate maintenance; ‘‘submar- 
ginal’’ to mean that the carrier is not earning operating expenses; and 
‘government support’’ to mean financial contributions out of the publie 
treasury. 

My general answer is that any common carrier which is incapable of 
earning its living should be permitted to go out. of business. In many 
or probably in most cases where one type of common carrier can not make 
a living another type can do so except in territories where the total 
volume of business is insufficient to support any public transportation. 
Such areas simply must do the best they can through private efforts. 
With a half dozen different types of common carriers in operation 
throughout the country and all anxious to transport even on a very 
narrow margin of profit, if the government subsidizes one it must sub- 
sidize each of the others. The tendency of this would be to honeycomb 
the transportation system with morbid segments with increasing ex- 
pense to taxpayers. Such burdens cannot be justified from any sound 
point of view. A healthy national transport system demands that it be 
rid of such morbid segments and all public transportation be performed 
by healthy agencies. A system of nursing out of the public treasury 
can neither build nor maintain adequate service. Regrettable as it 
may be, a changing and growing industrial country cannot wisely re- 
frain from permitting the destruction of some capital invested in un- 
successful agencies. Ordinarily when one agency fails another ean 
step in and perform what is essential. Of course, every reasonable ef- 
fort should be made to preserve every agency in the business that ean 
continue without becoming a public burden, before abandonment is 
resorted to. The public is not entitled to ‘‘stand by’’ service, or any 
other service, unless it can pay for it what is required for a living. Sub- 
stituting one agency for another is no calamity, except to the extent that 
the new agency is incapable of performing any service. Co-operative ef- 
fort prior to abandonment with the view of meeting every reasonable 
transportation need with the substituted service is necessary in order 
to prevent undue hardship. Railroad abandonment cases before the 
Commission show that by far the greatest hardships result from in- 
adequate provision for the transportation of such articles as grain, 
lumber, coal, ete. In my opinion the transportation industry as a whole 
has not given sufficient attention to a solution of this very practical and 
important problem. It seems to me that this duty rests primarily upon 
the agency or agencies that desire to discontinue service and to those 


that desire to supersede the retiring ones. The practical responsibility 
rests upon both. 
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VIII (b) To what extent, in your opinion, will the Marginal 
or Submarginal carrier in the postwar period be benefited by 


(1) Increased volume of traffic? 


That will benefit all of them and if the increase is large enough 
it will eure all. 


(2) Increased population? 
Answer the same as in (1). 


(3) Reduction of fixed charges? 


Interest rates are now low and will probably remain so for some 
time. That will help. 


(4) More favorable financing? 
Answer the same as in (3). 
(5) Reduced operating costs? 


The contrary is certain to be the case for some time to come, no 
help from this source. 


(6) Modernization of facilities, equipment, and practices? 


That is a matter of sound judgment in each particular case. Stream- 
lining may effect remarkable results in a very small number of cases; in 
all others it would probably kill the patient because even a streamlined 
patient must have enough to live on. 


VIII (¢) What should be the attitude of the public toward 

abandonment of a marginal or sub-marginal carrier for 

which there is adequate substitute service, or for which 
adequate substitute service can be provided? 


This question infers that the type to be substituted can be operated 
at a sufficient profit to justify the expectation of continued operation. 
On this assumption it should be the attitude of the community to co- 
operate with all concerned to establish a permanent agency which can 
hope to serve for an indefinite future period; in other words, to provide 
for a permanent future with uninterrupted transportation service. An 
agency which is patronized only when other agencies fail cannot survive 
in competition. Records before the Commission can throw much light 
upon these questions. 


Il (c¢) Concluding Observation 
Should the I. C. C. be re-organized, etc.? 


This is supplemental to what was said above under this heading. It 
refers directly only to the I. C. C. because that is the regulatory body 
which I know from 28 years and 4 months of experience as a member 
of that body. My answer to the question is ‘‘No.’’ The I. C. C. re- 
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quires no reorganization by Congress. There was no need for legislative 
reorganization at the time I ceased to be a member sever years ago. | 
know of no reason now. If such reasons have developed since that time 
the present members will know. There may be need for internal reor. 
ganization to better adjust the machinery to the present work. That 
kind of reorganization should be left to the Commission itself because the 
Commission can do that better than Congress. In other words, the or- 
ganization of the Commission should be changed as the character and 
volume of its work changes, and that should not be placed upon Con- 
ress. 

. My second suggestion here is the creation of a panel from which 
the President can select a new member or fill a vacancy. Such a panel 
should never contain fewer than a certain number of names, say ten. 
That panel should be prepared by a body of men competent to judge 
and, of course, the selections should be made without consideration of 
political affiliations or activities. Competence for the job should be the 
only test. The creation and maintenance of the panel should be made 
a statutory requirement and if a president should make an appoint- 
ment outside of the panel the law should require him to state the rea- 
sons therefor attached to the nomination when it is first presented to 
the Senate. One of the requirements for a place on the panel should 
be a certificate of sound health that the person concerned possesses all 
the qualifications regarding physical and mental condition which are 
required of government employes generally, such as stenographers and 
clerks. The body of men best qualified to prepare and maintain this 
panel is the Association of Interstate Commerce Commission Practi- 
tioners, organized October 24, 1929. It maintains an office at 2218 
I. C. C. Building, Washington, D. C. It has a membership of about 
2750 seattered all over the United States. It now has and has had for 
some time a special committee on the appointment of I. C. C. commis- 
sioners. I have not conferred with any member of the association on 
this subject, but your Committee may confidently assume that if this 
duty should be imposed on this Association its entire membership would 
unanimously respond and perform this responsible task on the highest 
level of public service and non-partisan citizenship. The manner of op- 
eration of the Association in the creation and maintenance of the panel 
should be left to it with full freedom to change its methods as experience 
dictates. If such operation should prove to be unsatisfactory to Con- 
gress then it will be time enough for congressional interference. I do 
not believe that time will ever come. 

My third suggestion in this connection relates to the size of the 
Commission. During the past on a number of occasions when Congress 
imposed new duties on the Commission, an enlargement of the member- 
ship was suggested. The original Commission numbered five ; now it has 
eleven members. If a further enlargement should be suggested to your 
Committee I would like to suggest for consideration what I said some 
years ago in a public address on this subject: ‘‘My experience points 
to seven as the number which combines the highest degree of efficiency 
in operation with the highest degree of soundness in conclusions. Where 
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a commission acts through subdivisions as we do, a number larger than 
seven is required to furnish sufficient members for the necessary subdi- 
vision. Eleven, our present membership, accomplishes this. Three men 
ean act expeditiously and with respect to decisions that follow prece- 
dent or that do not involve momentous issues, can arrive at judgments 
which are likely to be sound. Five men require more time for an ex- 
change of views but together they possess a sounder deliberative judg- 
ment and sufficient variety in point of view and methods of reasoning to 
be able to dispose of larger questions than three men would ordinarily 
desire to undertake. Five can handle safely questions of large import. 
Issues that are novel or momentous can be disposed of better by seven 
men than by five because seven collectively represent something which 
ordinarily five may not possess. Seven men require more time than five. 
Nine men ordinarily do not represent sounder points of view or a higher 
degree of deliberative judgment than seven and therefore add nothing 
to the quality of the judgments rendered. The same is true of eleven 
men. Since both nine and eleven require more time than seven, the 
larger numbers diminish the efficiency of the body, but as I have ex- 
plained before, it is necessary to have a number larger than seven in 
order to have a sufficiently large number from whom to select the mem- 
bers of different divisions, each composed of three men, the same men 
acting on different divisions. Bodies composed of larger numbers cannot 
retain the same quality of mutual understanding, solicitude regarding 
the views of others, facility in arriving at conclusions which smaller 
bodies possess. Larger numbers affect the mental attitude and possibly 
mental processes. 

I can best illustrate this by giving you certain figures relating to 
our decisions. While the Commission was composed of five and seven 
members, the number of cases in which one or more commissioners dis- 
sented constituted 4.09 per cent of the total number of cases decided. 
During the years that the Commission has been composed of nine and 
eleven members, there were dissents in 39.8 per cent of all the cases 
decided by the entire body. Of all the cases decided by divisions of the 
Commission, generally composed of three members each, there were 
dissents in 6.73 per cent of the total number disposed of by the divisions.”’’ 
(Quoted from an address before the Wisconsin Chapter of Phi Beta 
Kappa, Madison, Wisconsin, May 17, 1928. Since other paragraphs of 
this address treat additional subjects listed in the Committee program, 
I am attaching a complete copy. The views there expressed are still 
my views.) Subsequent to the time when the above statistics were com- 
piled for the first time, in 1928 I brought them to date for later periods. 
Each successive compilation revealed an increasing lack of unanimity 
in eases decided by the entire Commission, reaching over 50 per cent. 

Social security has become a national policy. Federal judges have 
long been placed under a pension system. What security has been pro- 
vided for members of the I. C. C.? The answer is none at all. Asa 
final item in this discussion, I would like to suggest a system of pensions 
for them. I know of no sound reasons which support a system of pen- 
sions for federal judges which do not also apply to members of the 
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Commission. When a man becomes a member he ordinarily leaves be. 
hind him his business, his profession, his connections—practically every- 
thing upon which his living up to that date depended. His future liy. 
ing and family welfare thereafter are a part of his future position as 
a commissioner. Unlike judges, commissioners serve under seven year 
appointments. And I have no fault to find with that provided a com. 
missioner’s tenure is made to depend solely on the quality of his publie 
service. But it is well known that such is not always the case. A fair 
pension would be a reasonable protection against such political contin- 
gencies and also an assurance that a minimum standard of living would 
be available to him, irrespective of other uncertainties of life. 

For the information of those members of the Committee to whom I 
may be a stranger I should state that I began the study of transportation 
in October 1894. From that date to the middle of 1905 I spent ap. 
proximately one-half of my time on that subject, and since the latter 
date I have devoted all of my time to it—51% years as a member of the 
Wisconsin Commission, 28 1/3 years as a member of the I. C. C., and 
the time since then chiefly to private advisory work in transportation. 
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1. C. C. WAYBILL STUDIES 
By R. GRaNnvILLE Curry, Editor-in-Chief 


Much interest has been evidenced in the waybill studies to be made 
by the Interstate Commerce Commission. Information has, therefore, 
been obtained from the Commission as to the general character of these 
studies, their purpose, and the methods to be employed. The work is to 
be performed through the Bureau of Transport Economics and Statis- 
ties, which reports to Commissioner Splawn, with the cooperation of 
the Bureau of Traffic which reports to Commissioner Aitchison. It ap- 
pears that, in the light of their past experience as practicing lawyers and 
their qualifications as recognized authorities in making economic and 
transportation surveys, these Commissioners with the support of their 
associates will see that the plans for these studies will be carefully form- 
ulated and executed. While the Commission considers the work import- 
ant, it does not look to it as some magic solution of the intricate problems 
with which it may deal. Apparently much attention is being given to 
means of accomplishing the most satisfactory results with the least 
burden upon those furnishing the desired information. 


The purpose of waybill studies 


The data appearing on the rail and motor carrier waybills includes 
the name of the commodity shipped, the origin and destination of the 
shipment, the carrier or carriers participating in the movement, the 
weight of the shipment and the rate and total charges at which it was 
earried. Supplemented by the short-line or rate making mileage, the 
type of rate (class, commodity, and exception, etc.), and the applicable 
first class rate, it is possible not only to develop a picture of the traffic 
flow but also the rate structure in terms of the composition of the traffic, 
the weight of the shipment, the distance hauled, the type of rate and 
movements within and between the various rate territories. A second 
and almost equally important point is that these detailed data make pos- 
sible much more satisfactory cost analyses of the rate structure. This 
follows from the fact that the application of costs to the traffic actually 
moving and a comparison of the result. with the revenues by classes of 
traffic, lengths of haul, type of movement, commodities, ete., provides a 
much more useful tool in the hands of the traffic man or rate analyst 
than does a simple scale of costs by lengths of haul and weight of ship- 
ment, which is unrelated to the way the traffic actually moves. 


Background 


The analysis of the flow of traffic and of the rate structure based 
upon waybill studies is not new. The Federal Coordinator of Transpor- 
tation made elaborate studies of carload rail traffic for the year 1932 
based to a considerable extent on waybill analysis. This apparently was 
a pioneer effort in the use of waybill data to develop information on a 
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nationwide basis regarding rates, traffic flow, length of haul, ton-miles, 
ear-miles, etc., by commodities. The results were published in the Co- 
ordinator’s Freight Traffic Report released in 1935. 

The Emplovees Committee designated by the Commission at the 
time of the inauguration of studies in connection with the Class Rate 
and Classification Investigations (Dockets 28300 and 28310) considered 
a program for a one-day per month railroad waybill study over a period 
of 12 months in 1939. While this plan was not adopted, the Commis- 
sion on January 9, 1940, issued an order requiring each Class I railway 
which reported more than $1,000,000 of freight revenue from less-carload 
traffic to furnish detailed information regarding each freight shipment 
terminated on one specific day in each month of 1939. The data, which 
were to be obtained from the waybills in so far as the information was 
shown thereon, covered such items as origin and destination stations, 
railways participating in the movement, classification of freight, weight, 
revenue, distance hauled, rates, ete. Because of difficulties then exist- 
ing owing to the National Emergency this order was rescinded on Noy- 
ember 25, 1940. 

Some time later the Board of Investigation and Research undertook 
a waybill study based on a sample of all waybills for one day in each 
month for the year 1939 from which it obtajned approximately 690,000 
earload waybills or abstracts thereof. These bills were analyzed by the 
Board for the traffic flow for each of the Commission’s 157 freight com- 
modity groupings, the actual distances moved by mileage blocks, and 
the charges therefor, both within and between the freight territories. 
The waybill data obtained by the Board, however, did not include the 
type of rate nor the rate making mileage, and the life of that agency ex- 
pired by statutory limitation before any analyses of the bills in terms 
of rates and rate making mileages were completed except for three com- 
modities—lime, potatoes, and paperboard. Subsequently the Commis- 
sion through the Bureau of the Budget became the repository of the 
Board waybill data with the understanding that such data were to be 
available for the use of other agencies. 


Waybill Work of the Commission 


In the meantime the Commission made a study of the territorial 
movement of carload freight, which was introduced as an exhibit in 
the Class Rate Investigation, Docket 28300, in 1943. This analysis 
was based upon the carload waybills issued by the Class I railroads on 
May 27 and on September 23, 1942, and which were obtained by the 
Office of Defense Transportation. Also, in response to a request from 
a special Senate committee investigating a national defense program, 
the Interstate Commerce Commission and the Office of Defense Trans- 
portation jointly collected waybills for one day in January 1944, these 
data being used to develop information regarding circuity in rail trans- 
portation. 

In 1944 in connection with motor carrier cost studies a six-day 
waybill study of selected carriers was undertaken in the South. This 
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study was inaugurated largely in response to the suggestion of the motor 
carrier industry itself. Before this study could be completed, the Com- 
mission at the instance of the Office of Defense Transportation agreed to 
a similar one-day study of motor carriers in Western Trunk Line Ter- 
ritory in cooperation with the Office of Defense Transportation and the 
Office of Price Administration, this study to be conducted under the 
supervision of the Cost Section of the Commission’s Bureau of Trans- 
port Economies and Statistics. This analysis, completed to the extent 
requested by the Federal Manager of Motor Carrier Transportation 
Systems and Properties, was released by him a short time ago. A more 
comprehensive analysis of the data is in process in the Bureau at the 
present time and is expected to be issued later. 

Shortly after the Commission became the custodian of the way-bill 
data collected by the Board of Investigation and Research, the Com- 
mission approved a proposal for rate structure and cost studies by indi- 
vidual commodities and mileage blocks to be made by the Bureau of 
Transport Economics and Statistics in cooperation with the Bureau of 
Traffic based on the Board of Investigation and Research waybills. This 
study was delayed by acute shortages in personnel, particularly rate 
clerks and mechanical tabulation staff, but this situation is being over- 
come as rapidly as practicable in view of continuing personnel diffi- 
eulties. A rate structure and cost analysis of fresh apples from the 
B. I. R. bills has been completed but is not yet published.1 Work on 
four or five other commodities is in various stages of processing and 
tabulation. 

In 1945 the Commission approved a program of continuing rate 
structure and cost analysis based on current rail waybills. This in- 
volved the establishment of a waybill collecting, processing, and tabu- 
lating unit in the Bureau of Transport Economies and Statistics and 
the expansion of the Bureau of Traffic to provide the necessary rate 
personnel. The staff being assembled by these Bureaus is designed to 
handle not only the proposed analyses of the rail rate structure from 
current waybills but also to make similar analyses from the motor ecar- 
rier waybills and from rail waybill data collected by the Board of In- 
vestigation and Research. The applicable cost analyses of these rate 
structures as determined from the waybills will be made by the Bureau 
of Transport Economies and Statistics. 





1Some information regarding this study appears in the February 15 issue of 
the Monthly Comment on Transportation Statistics. 
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EXAMINER HOSMER’S PROPOSED REPORT IN RAIL AND BARGE 
JOINT RATES CASE 


A proposed report in No. 26712, Rail and Barge Joint Rates, by 
Examiner Hosmer, recently issued, deals with the question of the Com- 
mission’s power to prescribe joint rates for water and rail transporta- 
tion differentially lower than the corresponding all-rail rates. This 
proceeding, an investigation on the Commission’s own motion, originally 
was ancillary to 3 complaints filed by the principal railroads assailing 
joint rates of those carriers with the barge lines operating on the Mis- 
sissippi River system which the Commission had prescribed under the 
Denison Act. 

That act was repealed in 1940, when Congress enacted Part III 
of the Interstate Commerce Act, including the provision in section 
307(d) that, ‘‘where one of the carriers is a common carrier by water, 
the Commission shall prescribe such reasonable differentials as it may 
find to be justified between all-rail rates and the joint rates in connec- 
tion with such common carrier by water.’’ The proposed report states 
that the fundamental issue between the rail respondents and the barge 
lines is centered on that provision, which the Commission has not as 
yet been called on to apply in a major proceeding. 

In earlier cases involving joint barge-rail rates the barge lines eon- 
tended that they should be lower than all-rail rates because of lower 
cost as well as lower value of water transportation. This view to a con- 
siderable extent had been accepted by the Commission. More than one- 
fourth of the voluminous record in No. 26712 related to comparative 
costs of rail and water transportation, the railroads undertaking to 
disprove the view widely held that joint barge-rail transportation is 
less costly than all-rail. The cost evidence was reviewed and restated 
by the cost section of the Commission’s Bureau of Transport Economies 
and Statistics. Its conclusions were generally favorable to the railroads’ 
contentions. 

Concerning the significance of the cost evidence on the question 
whether differentials are justified the report states: 


The wording of section 307(d), which governs the Commission 
in this proceeding, is similar to that of many other provisions of 
the Interstate Commerce Act under which the Commission has a 
wide range of administrative judgment. There is nothing in that 
wording nor in the legislative history of the section to support a 
view that differentials can be found justified only upon a showing 
of a lower cost of operation by water. Congress may be presumed 
to have been aware that while the Commission in its barge-line de- 
cisions had mentioned the reputed economy of water transporta- 
tion, it had not been over-critical of such evidence thereof as had 
been offered in those cases. 

The argument of the railroads based on costs derives a certain 
dramatic force from the fact that in the past the barge lines and 
their supporters have strongly asserted their ability to perform 
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transportation at costs lower than those of the railroads without 
support of ascertainable facts. On the other hand, the history of 
the barge rates shows clearly that they have always rested mainly 
on a comparison of value rather than of cost of service. 

Perhaps the most important principle which the Commission has 
laid down in barge-rail rate cases is the one previously quoted from 
its first report on this subject, 77 I. C. C. 317, 362, that ‘‘so long 
as the barge line bears the burden of the differential and does not 
seek to impose it, in whole or in part ,upon the rail lines, it may be 
given considerable latitude in fixing the amount.’’ This of course 
does not make the barge line the arbiter nor exclude consideration 
of other factors, such as circuity and situations where the barge 
line’s part of the joint haul would be so small that its equitable 
division would be insufficient to cover its costs, as well as rate rela- 
tions and numerous other circumstances which might be disclosed 
by the evidence in the individual case. 

When the barge line ‘‘bears the burden of the differential,’’ it 
receives a smaller amount of revenue for its share of the joint 
service than a competing rail carrier obtains for rail transportation. 
As a component of the competitive system of transportation which 
prevails in this country it may legitimately do this if it feels com- 
pelled to accept such a burden because of the inferior value of its 
service. Presumably it would not ordinarily do so without deter- 
mining whether its reduced division would cover its operating 
costs. If it performed service at less than cost, it would be guilty 
of an unfair and destructive competitive practice which might call 
for the exercise of the Commission’s restraining powers. Federal 
declares that such joint rates as may be prescribed in this proceed- 
ing ‘‘must provide a return on the investment in the facilities by 
which the services are rendered.’’ The cost above mentioned there- 
fore may be understood as fully allocated and not out-of-pocket 
expense. The question whether the railroads can or should be re- 
quired to maintain rates sufficiently high to allow differentials for 
barge-rail rates, touched on in the railroads’ brief, can not be 
answered in this proceeding. The answer seems to depend on the 
rule to be assigned to competition in rate making of the future. 


The examiner proposed a large number of specific differentials to 
be deducted from the present all-rail first-class rates between repre- 
sentative points for the determination of joint barge-rail, rail-barge, 
and rail-barge-rail rates of the Federal Barge Lines and the Mississippi 
Valley Barge Line Company and connecting railroads. 
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RAIL TRANSPORTATION INSTITUTE OF THE AMERICAN UNIVERSITY 


The American University has announced that thirty-seven junior 
executives of thirteen American railways and one Canadian railway 
left Washington March 30, after completing a month-long course of 
study in the University’s Rail Transportation Institute (1901 F Street. 
N. W.), Washington, D. C., under the direction of Professor L. M. 
Homberger. 

The Institute ended March 29 with a dinner and graduation cere- 
mony at which Mr. Robert V. Fletcher, Vice President of the Association 
of American Railroads and Chairman of the University’s Board of Trus- 
tees, delivered the address on Railroad Research. 

The men who have been studying in the Institute organized an 
alumni association, electing Thomas E. Burke of the Rock Island Rail- 
road, St. Paul, Minnesota, as president; F. Hartley Woolfall of the 
New York Central System, New York, New York, as vice president; 
Alexis Coquillard, Jr., of the Denver & Rio Grande Western Railroad, 
Denver, Colorado, as secretary; and Jack Hause of the Transportation 
Division of General Electric Company, Erie, Pennsylvania, as treasurer. 

The unique, intensive four weeks course was designed to give junior 
railroad executives, representing all railroad departments, a comprehen- 
sive understanding of all fields of railroad problems and policies, as 
well as an understanding of the problems of other modes of transpor- 
tation. In addition to the coordinating course given by Professor 
Homberger, professor of transportation and an international transpor- 
tation authority, other subjects were presented by outstanding experts 
from the Association of American Railroads, transportation agencies, 
manufacturing concerns, and government agencies. Field trips were 
made to Union Station, Potomae Yard, Baltimore and Ohio Mont Clare 
Shop, Southern Railway Diesel Shop, Baltimore Harbor, Washington 
National Airport, and Railway Express Agency. The students attended 
one of the Senate Interstate Commerce Committee hearings on the Bul- 
winkle Bill and an argument before the Interstate Commerce Commis- 
sion. 

Four supper meetings were held at the home of the president of the 
University. At the opening of the Institute on March 3, the students 
were welcomed by Commissioner Walter M. W. Splawn, Senators Aus- 
tin and Wheeler, and Congressmen Bulwinkle, Harris, and Sullivan. 
On March 20, Colonel J. M. Johnson, Director of the Office of Defense 
Transportation, discussed ‘‘Transportation Problems in the War and 
Postwar Periods.’’ At the March 25 supper meeting, E. F. Lacey. Ex- 
ecutive Secretary of the National Industrial Traffic League, spoke on 
‘“What Character of Service Should the Shippers Get from the Rail- 
roads?’’ and Colonel Alvin Barber, Manager of the Transportation De- 
partment, United States Chamber of Commerce, presented ‘‘ Rail Trans- 
portation from the General Business Point of View.’’ Senator Clyde 
M. Reed and Congressman Carl Hinshaw spoke about ‘‘The Legislative 
Aspects of Transportation’’ at the March 28 meeting. 

It is planned to repeat the Institute in the next academic year. 
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REPORT AS TO CREATING AMERICAN INSTITUTE OF 
TRANSPORTATION AND TRAFFIC MANAGEMENT 


Mr. F. A. Doebber, President, The Associated Traffic Clubs of 
America, has made the following report dated March 7, 1946, on the 
subject of creating an American institute of transportation and traffic 
management : 

We are greatly pleased to report that the special meeting which 
was held in Cincinnati, Ohio, March 1, 1946, for the purpose of creating 
an American institute of transportation and traffic management proved 
highly successful. By unanimous vote, those in attendance agreed in 
principle that an Institute should be established as soon as plans which 
are to be worked out by a specially appointed group of persons, can be 
developed. Attendance at the meeting was quite representative. How- 
ever, it was limited due to restrictions made by the hotel. 

Of outstanding importance were the endorsement and blessing given 
the movement by the Interstate Commerce Commission as a body. The 
Commission’s views were expressed in a paper which Commissioner Clyde 
B. Aitchison had prepared for presentation to the meeting, but which 
was read by Professor G. Lloyd Wilson because of Mr. Aitchison’s ab- 
sence due to illness. 

Added endorsement came from not only those in attendance, but in 
the form of the written word from many prominent industrial traffic 
managers, also rail, motor, water and airline executives and officials who 
expressed regret on their inability to attend the meeting. 

The following persons, with one exception, were elected from those 
who attended the meeting, to serve temporarily as officers and members 
of an executive committee. This group is charged with the responsibility 
of choosing a name for the Institute and planning its organization and 
functions. 


Temporary President 
H. A. Hollopeter, Traffic Director, Indiana State Chamber of Com- 
merce, Indianapolis, Indiana. 
Temporary Secretary 
William H. Ott, Jr., Traffic Manager, Kraft Foods Co., Chicago, 
Illinois. 
Temporary Educational Advisor 
Professor G. Lloyd Wilson, Professor of Transportation and Public 
Utilities, University of Pennsylvania, Philadelphia, Pa. 
Temporary Members of Executive Committee 


C. H. Beard, G. T. M., Union Carbide & Carbon Corporation, New 
York, N. Y. 


C. W. Braden, G. T. M., National Distillers Products Corporation, 
New York, N. Y. 


L. R. Capron, V. P., Burlington Lines, Chicago, Ill. 
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F. A. Doebber, T. M., Citizens Gas and Coke Utility, Indianapolis, 
Indiana. 


John Duffy, V. P., Lehigh Valley Railroad, New York, N. Y. 

R. A. Ellison, M. T. D., Chamber of Commerce, Cincinnati, Ohio. 

C. Giessow, Director, Traffic Bureau, St. Louis Chamber of Com- 
merece, St. Louis, Mo. 

KE. L. Hart, T. M., Atlanta Freight Bureau, Atlanta, Georgia. 

W. E. Hayghe, Head, Central Traffic Service Division, U. S. Treas- 
ury, Washington, D. C. 

Ralph Luddecke, D. of T., Standard Brands, Inc., New York, N. Y. 


J. W. Peters, T. M., Deleo-Remy Division, General Motors Corpor- 
ation, Anderson, Indiana. 


E. G. Plowman, V. P., U. S. Steel Corporation of Delaware, Pitts- 
burgh, Pa. 


Sarah O. Seamer, C. A., Universal C/L & Distributing Company, 
New York, N. Y. 


Lowe Siddons, T. M., Holly Sugar Corporation, Colorado Springs, 
Colorado. 


C. H. Vayo, G. T. M., Eastman Kodak Company, Rochester, N. Y. 


This group was granted authority to add other persons to assist in 
its work, particularly with the thought of having the various important 
agencies in the field of traffic represented. 

The meeting was sponsored by The Associated Traffic Clubs of 
America. Mr. F. A. Doebber served as chairman. Professor G. Lloyd 
Wilson and Mr. Lowe P. Siddons made formal presentations on the 
project, after which considerable time was given to permit those present 
to ask questions and participate in a general discussion of the subject. 
During this period, quite a number of questions were asked, and they 
were answered in a manner generally satisfactory to all present. The 
discussions were decidedly interesting and helpful. There was com- 
plete agrement on the thought that the requirements for admission to 
membership in the various groups or classes should be worked out on 
an impartial basis, and that the leaders and organizers of the movement 
would be expected to meet the same requirements as other applicants 
of the same group or class. 

Anyone wishing to contribute suggestions regarding a name for 
the Institute, or how it should be constituted or function, is at liberty 
to communicate his views to the temporary secretary, Mr. Ott, with a 
copy to the temporary president, Mr. Hollopeter. 
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THE COMMISSION CONDUCTS COST STUDY COURSE FOR ITS EXAMINERS 


Evidently aware of the increasing importance of ascertainment 
of cost in dealing with the many complex and difficult problems of rate- 
making, the Interstate Commerce Commission has arranged for a lecture 
course on ‘‘Transportation Costs’’ for its examiners, both in the Bureau 
of Formal Cases and the Bureau of Motor Carriers. 

Six lectures have already been delivered by Dr. Ford K. Edwards. 
Four more lectures on this subject are planned. 

It is probable that the series of lectures on transportation costs 
will be followed by others on such subjects as economics of transporta- 
tion and some of the problems arising in report-writing. 

While cost of service is but one element for consideration in rate- 
making, it is a complicated and difficult subject. No doubt, the Com- 
mission felt it would be beneficial to its staff to explore the subject more 
fully with a view to facilitating proper appraisal of cost data which 
may be submitted in actual cases. 

These courses indicate an awareness on the part of the Commission 
of the importance of keeping itself and its staff abreast of modern 
thought concerning problems vitally affecting its work. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


Salvatore A. Corea, Assistant General Traffic Manager, Sterling 
Drug, Ine., 170 Varick Street, New York, New York. (3-24-46) 

Herschel L. Main, Commerce Counsel, Delaware, Lackawanna & 
Western Railroad, 140 Cedar Street, New York, N. Y. (3-12-46) 














Rail Transportation 


By A. Rea Witu1aMs, Editor 


INCREASE IN FREIGHT RATES SOUGHT BY RAILROADS 


Substantially all of the Class I Railroads of the United States, and 
some railroads of other classifications, on April 15th, asked the Inter- 
state Commerce Commission for an increase of 25 per cent in freight 
rates, with certain exceptions as to which lesser increases were sought, 
to become effective on May 15, subject to modification by subsequent 
orders of the Commission. No increase was asked in the present pas- 
senger fares. 

A general and immediate increase in freight rates is imperative, 
the petition said, to meet the critical situation resulting from the combi- 
nation of increased wages of railroad employees, increased and increas- 
ing prices for materials and supplies and a severe decline in traffic 
and revenues with freight rates still at prewar levels and passenger fares 
only slightly higher than before the war. 

These increased costs, the petition said, have not been reflected in 
the rates charged by the railroads, except for the increase of 10 per cent 
in basic passenger fares authorized in 1942. The railroads were able to 
meet the increases in costs during the war years, however, because of 
the great volume of traffic, although even then the effect of rising costs 
was such that the railroads realized less net operating revenue and less 
net income from the heavy traffic of 1945 than they did from the lighter 
traffic of 1942 and 1943. 

During the year 1945, the petition pointed out, there began a de- 
cline in the tremendous traffic that was ‘‘the one factor which had ear- 
ried the railroads through the war years on practically their prewar level 
of rates.’? The combined effect of lower volume and change in the com- 
position of the traffic, the railroads estimated, will mean a reduction of 
23 per cent in 1946 operating revenues, as compared with those of 1945. 

The railroads propose that the existing 10 per cent increase in basic 
passenger fares, which under present orders of the Commission is to ex- 
pire six months after the legal termination of the war, should be con- 
tinued ; and that there should be a uniform and general increase of 25 
per cent in freight rates, with limitations and qualifications designed to 
avoid undue disruption of competitive relations and commercial condi- 
tions. 

These include limitations of increases to maxima of 10 cents per 
100 pounds on cotton; 15 cents per 100 pounds on fruits and vegetables, 
including citrus; 10 cents per 100 pounds on lumber and woodpulp; 
6 cents per 100 pounds on petroleum and its products in tank ears; 10 
cents per 100 pounds on sugar; and 4, cents per 100 pounds, or 80 cents 
per ton, on iron and steel. On iron ore the proposal is to increase all 
rates 12 cents per ton. Coal and coke rates are to be increased in 
amounts from 15 cents to 40 cents per ton; sand, gravel, crushed stone 
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and slag, 20 cents per ton; various other specified products of mines, 
from 20 cents to 40 cents per ton; and cement, brick, building tile and 
lime, 50 cents per ton. 

In view of the adverse effect of each day’s delay upon both the ear- 
riers and the national economy, and the fact that increased rates cannot 
be made retroactive, while shippers can be amply protected by awards 
of reparation, the railroads ask that the new rates be permitted to be- 
come effective at the earliest possible date, May 15, subject to subsequent 
action by the Commission after more complete hearings. 

* * * * * 


In Ex Parte 162—Increased Railway Rates, Fares and Charges, 
1946, the I. C. C. entered an order on April 26, 1946, assigning for 
hearing, before Division 2, on May 6, 1946, that part of the petition filed 
by the railroads which requests permission to make increases in rates 
and charges effective on May 15, 1946, upon one day’s notice. 

At the same time, the Commission entered an order in Ex Parte 
148—Increased Railway Rates, Fares, and Charges, 1942, reopening 
the proceeding for further hearing to determine whether the order of 
October 30, 1945, further suspending the increases should be modified 
by removing the suspension so as to permit the increases to be restored. 
effective May 15, 1946, with such changes or modifications as may be 
determined to be just and reasonable. That proceeding was also as- 
signed for hearing before Division 2 of the Commission on May 6, 1946. 

The Commission announced the purposes of these orders in a 
“notice’’ dated April 26, 1946 in which it said: 

“‘In view of the representations made by the railroads of the 
United States in a petition filed April 15, 1946, docketed as Ex Parte 
No. 162, that a critical situation has developed which calls for a sub- 
stantially higher level of freight rates and charges, the Commission has 
decided to set down for hearing at its offices in Washington, D. C., be- 
ginning May 6, 1946, at 10:00 o’clock, a. m., that part of the petition 
which involves the specific question as to whether or not an increase of 
25 per cent with modifications should be authorized to be made in the 
freight rates and charges of these railroads, effective May 15, 1946, 
upon one day’s notice to the public. The Commission has also decided 
to reopen the proceeding in Ex Parte No. 148 for hearing at the same 
time and place for the purpose of determining whether or not the sus- 
pension now in force against the increases heretofore authorized in the 
latter proceeding should be lifted and the increases, with whatever 
changes or modifications therein which may appear to be just and rea- 
sonable, permitted to go into effect promptly in lieu of the approval of 
the request under Ex Parte No. 162 for an immediate 25 percent increase 
in rates and charges.”’ 

The Office of Economie Stabilization and the Office of Price Ad- 
ministration have protested to the Commission that the requested freight 
rate increases ‘‘could be disastrous.’” The Department of Agriculture 
also assailed the increase, and many State officials and industrial or- 
ganizations oppose granting the increases in advance of hearings. A 
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joint brief by the National Association of Railroad and Utilities Com. 
missioners and the Southeastern Association of Railroad and Utilities 
Commissioners called the proposal for a rate increase without a hearing 
‘“unprecedented.”’ 





ACCOUNTING 
Uniform System of Accounts for Electric Railways 


Division 1 of the I. C. C. has issued an order dated March 7, 1946, 
modifying the original order and various supplemental orders amending 
the Uniform System of Accounts for Electric Railways, Issue of 1914. 
The order becomes effective January 1, 1947. 





Uniform System of Accounts—Case 


The Bureau of Accounts of the Interstate Commerce Commission 
has issued the following additional Case A-180, as of April 1, 1946: 

“‘Query: What account is chargeable with per diem charges pay- 
able to others to cover the cost of maintaining the lighting equipment 
and a proportion of the cost of maintaining the air conditioning equip- 
ment of Pullman cars, based on studies of actual cost of the work with 
no provision for rent or profit? 

‘‘Answer: Such charges are includible in account 402, ‘Train sup- 
plies and expenses.’ This does not apply to expenses incurred by a 
carrier for labor and material for its own account. 

Cases A-32 and A-33 are hereby canceled.’’ 





COURT PROCEEDINGS 
Georgia Rate Case 


In the case of Georgia v. Pennsylvania Railroad Company, et al., 
a hearing was held in Washington on March 18, before Lloyd K. Gar- 
rison, Special Master for the Supreme Court of the United States. The 
Attorney General of Georgia, and his associates, introduced approxi- 
mately 600 documents, taken, for the most part, from the files of the 
railroads, rate bureaus, Association of American Railroads, and other 
associations. The Special Master then announced a recess until June 
4, in order to give the defendants opportunity to examine the documents 
and prepare such motions as they may then desire to present. Further 
hearings will not be held until after the motions of the defendants have 
been disposed of. 





Pullman Sale Order Appealed to Supreme Court 


The Department of Justice, through its Anti-Trust Division, and 
three other parties, namely, Otis & Company, a Cleveland banking firm, 
Glore, Forgan & Company, a Chicago banking firm, and the Robert R. 
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Young group of railroads, the Chesapeake & Ohio, Nickel Plate, Pere 
Marquette, and the Alleghany Corporation, have asked the Supreme 
Court of the United States to set aside the order of the District Court 
which authorized and approved the sale of the Pullman Company to 49 
railroads for $75,000,000. Fred G. Gurley, President of the Santa Fe 
and chairman of the committee which negotiated the deal for the car- 
rier group, said that this eleventh-hour move on the part of the Depart- 
ment of Justice came as a ‘‘shock and surprise,’’ and said that this 
action would handicap the railroads in their efforts to provide increas- 
ingly attractive sleeping car service. 





Railroad Anti-Trust Suit 


Following the filing of an answer in the suit brought by the Govern- 
ment against Western railroads and certain individuals for violation of 
the Anti-Trust Law, at Lincoln, Nebraska, on March 4, the view was 
expressed that the case would not come to trial until early next fall. 
The Court has not ruled upon the motion of the defendants to dismiss 
the suit as having been illegally brought by reason of the existence of 
WPB Certificate 44. 





FINANCE MATTERS 
B. & O. Adjustment Plan Again Approved By Court 


For the second time in nearly four months, the Baltimore & Ohio 
Railroad’s $500,000,000 debt adjustment plan had the approval of a 
Federal court. 

The plan, described by railroad officials as the largest refinancing 
operation of its type in railroad history, was given the go-ahead signal 
in a decree signed by a special three-judge court. 

After a similar tribunal had given approval to the reorganization 
proposal with minor modifications on November 20, 1945, a motion was 
fled by Randolph Phillips, New York railroad analyst, to cite Presi- 
dent Roy B. White and three other B. & O. officers for contempt of 
court. 

The motion was dismissed by the court Wednesday, March 13, after 
astormy session in which Mr. Phillips was rebuked by Presiding Judge 
Morris A. Soper. 

Mr. Phillips declared he would appeal the court’s decision. ‘‘There 
are So many unusual aspects to this case,’’ he said, ‘‘that I will appeal 
it as attorney in fact for $2.4 million worth of bonds I represent.’’ 

The reorganization plan affects eight classes of security holders. It 
would postpone the debt maturities for periods from 20 to 50 years, de- 
pending on the class of bonds. 

While the interest rate of the issue was to remain unchanged, about 
one-third of the total annual fixed charges of $27,000,000 was made con- 
tingent on net income, the court ruled last November. Deferred pay- 
ments, however, would be cumulative. 
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Georgia, Florida & Alabama R. R. Co., Reorganization 


F. D. No. 14636—Georgia, Florida & Alabama Railroad Company 
Reorganization, has been assigned for hearing on May 7, 1946, at the of. 
fices of the Commission before Examiner C. A. Burnhard, for the pur. 
pose of receiving evidence in support of and in opposition to plans for 
reorganization. 





Gulf, Mobile & Ohio—Alton Merger Approved 


A reorganization plan for the Alton Railroad under which it will 
be taken over by the Gulf Mobile & Ohio Railroad was approved on 
March 29th by Judge Barnes of the U. S. District Court for the North- 
ern District of Illinois. 





FORMAL MATTERS 
Per Diem Complaint Filed 


The American Short Line Railroad Association, on behalf of its 
members, filed formal complaint against the Association of American 
Railroads as Agent for railroads subscribing to the Car Service and 
Per Diem Agreement of that Association, with the Interstate Commerce 
Commission on March 26, alleging that the per diem rate of $1.15 per 
ear per day, which became effective February 1, 1945, is unjust and 
unreasonable to the extent of 20 cents per car per day. 





INTERNAL REVENUE REGULATIONS 
Internal Revenue Regulations Amended 


The Bureau of Internal Revenue has released T. D. 5503, dated 
March 20, 1946, amending Regulations 103, 105, 108, 109, 111 and 112 
to conform to the provisions of Sections 201-203 of Public Law 291 of 
the Seventy-Ninth Congress approved December 29, 1945. The sub- 
jects covered, generally, are time for claiming refund with respect to 
war losses, the deduction of contributions to pension trusts, and time 
for filing petition with Tax Court of the United States. The Treasury 
Decision was published in the Federal Register of March 23, 1946. 





Tentative Adjustments of Amortization Deductions 


The Bureau of Internal Revenue has released T. D. 5500, conform- 
ing Regulations 103 and Regulations 111 to Section 7 of the Tax Ad- 
justment Act of 1945, with respect to tentative adjustments of amor- 
tization deductions, under Section 124 of the Internal Revenue Code. 
The Treasury Decision was published in the Federal Register of March 
13, 1946. 
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LEGISLATION 
Railroad Reorganizations 


H. R. 5924, a bill to enable debtor railroad corporations whose prop- 
erties during a period of seven years have provided sufficient earnings 
to pay fixed charges to effect a readjustment of their financial structures 
without further proceedings under Section 77 of the Bankruptcy Act, 
was favorably reported by the House Committee on the Judiciary on 
April 2. H. R. 5924 is H. R. 4779 as amended by the Committee on 
March 28. 





Transportation Investigation 


H. Res. 563, allowing the House Committee on Interstate and For- 
eign Commerce $35,000 for its conduct of an investigation of the trans- 
portation situation was adopted by the House on March 18. 





Railroad Social Insurance 


A subcommittee of the House Committee on Interstate and Foreign 
Commerce has ordered a favorable report to the full Committee on H. R. 
1362, the Railroad Social Insurance Bill. The Bill, as introduced, has 
been substantially amended by the subcommittee. 

The House Committee on Interstate and Foreign Commerce has 
made public a study by Robert J. Myers, an actuary now connected 
with the Social Security Board, finding that the present railroad retire- 
ment system, supported by the present scale of taxes, is actuarially un- 
sound. Mr. Myers recommends an immediate increase of 3% in the 
retirement tax rate, divided equally between railroads and employees, 
to provide for the deficiency in the present tax schedule. In addition 
to the increase of 3% to support the benefits now provided, Mr. Mvers 
agreed with Murray W. Latimer, formerly Chairman of the Railroad 
Retirement Board, that 314% of the payroll would be adequate to sup- 
port the additional benefits proposed by H. R. 1362, the Railroad Social 
Insurance Bill. 





Reorganization of Congress 


A Joint Committee on the Organization of Congress has proposed a 
reorganization of the present method of handling of legislation by both 
the House of Representatives and the Senate. The Chairman of the 
Committee is Senator LaFollette of Wisconsin. No change is proposed 
with respect to the work of the House Committee on Interstate and 
Foreign Commerce. However, it is proposed to add to the jurisdiction of 
the Senate Committee on Interstate Commerce legislation having to do 
with manufacturers. 
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Second War Powers Act Extension - 
issue 
H. R. 5716, extending portions of the Second War Powers Act of 1046, ¢ 
1942 until March 31, 1947, was passed by the House on March 15, after 
having been favorably reported by the Judiciary Committee by unan- 
imous vote. 
Train Dispatching Offices of P 
A subcommittee of the Senate Committee on Interstate Commerce ployee 
began hearings on April 15 on the Train Dispatchers Bill. up 4 
wor 
last 0 
MISCELLANEOUS 
Revised Freight Car Service Rule 15 py 
wa} 
Cireular No. T-160-G of the Operating-Transportation Division and t 
of the A. A. R., dated March 30, 1946, revises Car Service Rule 15, ef- y 
fective April 1, 1946. The circular reads as follows: had 
“Questions have arisen under Car Service Rule 15 as revised ef- mend 
fective July 1, 1945, with respect to what constitutes Grain in the Note, 
and Proper Weight appearing in Paragraphs (a) and (d). 
‘‘On recommendation of the Committee on Car Service and the 
General Committee there was submitted for vote by letter ballot of mem- | 
ber roads the following revision of Car Service Rule 15(d) and the ad- sell 
dition of new Item 4 to Paragraph (f) of that Rule to become effective Con 
April 1, 1946, if approved by roads owning a majority of freight cars or f 
in interchange service. The affirmative vote of roads owning or control- sete 
ling 988,532 freight train cars is necessary for approval, the-total freight ro 
train cars owned being 1,977,061. The result of the ballot is— 
ITE ies cualicatinddeseiemteneun 1,774,430 cars 
I iia ats deahentdibbietinn 0 ears 
RR MI cinetictginasindasinntanicninn 202,631 cars 
1,977,061 cars ing 
***Rule 15(d) As evidence of proper weight, notation shall be made an 
on waybill (also on memo waybill if used) in accordance with ihe nat 
AAR Accounting Division Freight Mandatory Rules Nos. 25, 26, tha 
27 and 33, or as amended.’ olen 
***Rule 15(f)4. Grain: All commodities listed under the Caption tre 
GRAIN in Consolidated Freight Classification No. 16, supplements of 
thereto, or reissues thereof, and soybeans.’ ’’ she 
roe 
Railway Benefit and Liability Under Federal-Aid Highway Act - 
Under the Federal-Aid Highway Act of 1944, available Federal se 
funds may be used to pay the entire cost of preliminary engineering and dit 
actual construction for railway-highway projects, but not more than tri 


50% of the cost of right-of-way and property damage costs paid from 
public funds. 
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The Public Roads Administration of the Federal Works Agency has 
issued General Administrative Memorandum No. 298, dated March 19, 
1946, dealing with this subject. 





Railway Mail Service Meeting 


Representatives of the Post Office Department, top ranking officials 
of the railroads and spokesmen from groups representing 25,000 em- 
ployees met in Chicago April 22-25, ‘‘to bring the Railway Mail Service 
up to the minute and ahead of schedule in the modern transportation 
world,’’ Second Assistant Postmaster General Gael Sullivan announced 
last night. 

ie the first time in history all of the 120 Chief Clerks of the Rail- 
way Mail Service were assembled. They went over the problems of rail- 
way mail with Mr. Sullivan, General Superintendent John D. Hardy, 
and the 15 Division Superintendents of the Service. 

A joint Carrier-Post Office Committee appointed by Mr. Sullivan 
had been conferring in Washington to draw up preliminary recom- 
mendations for submission at the conference. 





Railroad Watches 


The War Assets Corporation has announced that it has agreed to 


sell 768 21-jewel Hamilton railroad watches back to the Hamilton Watch 
Company with the understanding that they will be sold only to present 
or prospective railroad employees who must have them to obtain or 
retain jobs. OPA has established a ceiling price of $49.25 per unit to 
the customer. 





Bituminous Coal Order 


J. A. Krug, Solid Fuels Administrator for War, issued the follow- 
ing order on March 28, 1946: 

‘‘Pursuant to SFAW Regulation No. 1, as amended, after 12:01 
a.m. March 29, 1946, you are directed to hold unbilled pending further 
instructions from SFAW a number of loaded cars equivalent to not less 
than one full day’s production of bituminous coal in the proportion of 
sizes normally produced. Such cars shall be held on mine or assigned 
tracks as far as practicable and consistent with continued full operation 
of the mine, and the balance, if any, up to one full day’s production 
shall be held at the scales or other facilities made available by the rail- 
road. In no event shall you ship any coal after 12:01 a. m. March 31, 
without permission of SFAW. The Association of American Railroads 
is increasing no-bill rule to 100 percent today. This direction super- 
sedes SFAW Regulation No. 27 and any inconsistent provisions of any 
direction issued prior to this date. Report by wire to your Area Dis- 
tribution Manager on or before April 1, 1946, number of cars by sizes 
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held at each mine pursuant to this direction. Producers in Districts 7, 
12, 14, 15 and 17 through 23 shall report to Mr. W. G. Caperton, Solid 
Fuels Administration for War, Washington 25, D. C.’’ 





Government-Owned Transportation Property 


Surplus Property Administration Revised Regulation 10, dated 
January 16, 1946, has been amended, effected March 3, 1946, by the 
Chairman of the Board of Directors of the War Assets Corporation, as 
follows : 

‘‘4. The first two sentences of § 8310.16 are deleted and the follow- 
ing substituted in lieu thereof: ‘Unless otherwise authorized by the Ad- 
ministrator, as a part of each disposal pursuant to this part, the person 
acquiring the industrial real property or transportation property shall 
certify in writing that he is acquiring the property for his own use; 
and, in the case of a purchase, that he is not acquiring it for the purpose 
of reselling or leasing it, and that in no case will he resell or lease it 
within three (3) years without first obtaining the written authorization 
of the Administrator. 

‘Tf the disposal agency extends credit, the purchaser shall agree 
that until full payment is made, he will not resell or lease the property 
without the prior written authorization of the Administrator to such 
resale or lease.’’ 





O. P. A. REGULATIONS 
Transportation Charges 


Amendment 72 to Revised S. R. 11, issued by OPA Administrator 
Porter, on March 13, 1946, exempts certain transportation services from 
these regulations. The amendment reads as follows: 

“*Section 1499.46 is amended by the addition of a new paragraph 
(b) (156) and of a new paragraph (g), to read as follows: 

‘*(156) Transportation by air by carriers other than common car- 
riers, rates and charges for. 

‘*(g) The rates charged for the transportation of the following 
commodities are exempt from price control when transported exclusive- 
ly (and not accompanying other commodities) : 

**(1) Flowers and floral products (included, but not limited to flor- 
ists foliage, decorative and trimming products as well as flower center- 
pieces) fresh, dried, preserved, natural or artificial and seeds and bulbs 
for planting purposes. 

‘*(2) Books, magazines, motion pictures, periodicals, newspapers, 
pamphlets, leaflets, sheet music, music rolls, stamp albums, maps, charts, 
catalogues, directories, programs, house organs, menus, advertising mat- 
ter printed on paper (except such articles as containers, labels and book 
matches, the form of which serves a purpose other than that of adver- 
tising), time tables, tariffs, price lists and globes including advertising 
material and premiums shipped therewith when the weight or bulk of 
such advertising material or premiums (except premium books, regard- 
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less of relative weight or bulk, may be shipped with magazines, maga- 
zine sections or periodicals) does not exceed (10) percent of the weight 
or bulk of the entire shipment. 

‘(3) Precious metals and metal alloys, bimetals, findings, jewelers 
sweeps, Scrap, refinings, solutions and waste containing precious metals, 
empty containers for above articles, flux and solder for precious metals 
or precious metal alloys, and advertising matter for above articles as 
well as such merchandise as is dealt in by dealers in precious metals or 
precious metal alloys, and in connection therewith supplies, materials and 
equipment used in the conduct of such business when shipped with the 
precious metals or precious metal alloys. 

‘‘This amendment became effective March 18, 1946.’’ 





Industrial Fuel Oils—Ceiling Prices 


The OPA, on March 18, announced that ceiling prices for industrial 
fuel oils, commonly known as residual oils, have been increased at all 
levels of distribution throughout the United States effective that day. 
In all areas except the States of Washington, Oregon, California, Ne- 
vada and Arizona an increase of one-half cent a gallon, or 21 cents a 
barrel, was allowed. In that Pacific Coast area the increase was 15 
cents a barrel. At the same time, the OPA said that temporary increases 
of half a cent a gallon that had been allowed earlier this winter in ceil- 
ings for kerosene and the lighter fuel oiké used by householders will be 
continued indefinitely. Simultaneously, this half-cent a gallon increase 
in kerosene and distillate fuel oils was extended to the Rocky Mountain 


States of Montana, Idaho, Wyoming, Utah and Colorado, making it 
nation-wide. 





Pick-Up and Delivery Regulations 


OPA has issued Order 5, dated March 5, 1946, pursuant to SR 14-H 
establishing a rate of 10 cents per hundred pounds as maximum in the 
performance of pick-up and delivery services by motor carriers for rail- 
roads at Syracuse, New York. 





Steel Ceiling Price Increases 


As a result of the increase in wages which has been allowed employ- 
ees of the steel industry, the OPA on March Ist announced increases 
averaging $5 per ton in steel mill ceiling prices for all basic steel pro- 
ducts. They became effective at once but the OPA said they may be 
applied on all deliveries of steel since February 15. They represent 
an increase of 8.2 per cent in the average realized price of steel. Among 
the mill ceiling price increases announced were the following: 

Plates, all types and qualities, 25 cents per 100 pounds; 

Rails, all types and grades except light rails, $5 per ton; 

Light rails, all types and grades, $9 per ton; 

Tie plates, all types and grades, 25 cents per 100 pounds; 

Track spikes, 40 cents per 100 pounds. 
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Eastern Railroad Ties 


OPA Administrator Porter issued Amendment 4 to 3d Revised 
MPR 216, on March 22, 1946, establishing maximum prices per cross tie, 
f.o.b. cars in Zones 1, 2, 3 and 8. 





PERSONALS 
Eastern Traffic Executives Association Chairman 


John J. Fitzpatrick has been elected Chairman of the Traffic Exee- 
utives Association—Eastern Territory, and the Trunk Line Association, 
to succeed Edwin H. Burgess, who resigned to become Vice President and 
General Counsel of the Baltimore and Ohio Railroad. 

Mr. Fitzpatrick was born on April 24, 1900, at Baltimore, Md. He 
attended Gary’s Preparatory School and Baltimore City College and, 
in 1924, received his law degree from the University of Maryland. He 
entered railway service at Baltimore, in the Camden freight office of 
the Baltimore and Ohio, and subsequently specialized in rate work, in 
the district freight and general freight offices. In 1926 he served as 
commerce agent of the road. Three years later he was made an attor- 
ney in the law department and, in 1935, was promoted to assistant gen- 
eral attorney. 

In 1941 Mr. Fitzpatrick was appointed general attorney for the 
Chesapeake and Ohio, Nickel Plate, and Pere Marquette railways, at 
Cleveland, O., which position he held until his election to the chair- 
manship of the Traffic Executives Association—Eastern Territory and of 
the Trunk Line Association. He is a member of the bar of the Supreme 
Court of the United States, the bar of the States of Maryland and Ohio, 
and the American Bar Association. 

Mr. Fitzpatrick is a member of the Association of I. C. C. Prac- 
titioners. 





House Committee on Interstate and Foreign Commerce Resignation 


Representative Edward A. Kelly, of Illinois, has resigned as a 
member of the Committee on Interstate and Foreign Commerce, in order 
to become a member of the Committe on Appropriations. 





Civil Aeronautics Board Chairmanship 


President Truman has announced the appointment of Dean James 
M. Landis of the Harvard Law School, as Chairman of the Civil Aero- 
nautics Board to succeed L. Welch Pogue, who plans to resign. 





Federal Power Commission Nomination 


President Truman has sent to the Senate the nomination of Claude 
L. Draper, of Wyoming, to succeed himself as a member of the Federal 
Power Commission for the term expiring June 22, 1951. Mr. Draper 
is a member of the I. C. C. Practitioners Association. 
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RADIO 
Missouri-Pacific Radio Permit 


The Federal Communications Commission has granted the Missouri 
Pacific Railroad a construction permit and license for 32 mobile radio 
units to operate as train stations. 





Transportation Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued ‘‘Monthly Comment on Transportation Statistics,’’ dated 
March 13, 1946, from which the following items are excerpted : 

‘‘The quantities of the various kinds of fuel purchased by Class 
I steam railways (including switching and terminal companies) and the 
average prices paid for such fuel in 1945 are compared below with those 
of 1941 (essentially a prewar year). With the exception of gasoline the 
quantities purchased in 1945 were much larger than those of 1941, the 
percentages of increase ranging from 13.8 percent for coal F.0.B. points 
other than mines to 274.9 percent for diesel fuel. 

“‘The average cost per net ton of coal purchased at the mines was 
$2.78 for the year 1945, an increase of 76 cents or 37.6 percent over that 
of 1941. The cost of fuel oil increased 20.0 percent, gasoline 18.2 per 
cent, and diesel fuel, 15.0, between the two periods. The increase for 
electric current, however, was only 6.1 per cent. 

















Quantity purchased Average cost at point 
or produced purchase or production 
Percent Percent 
, Increase Increase 
Kind of fuel 1945 194] 1945 1945 194] 1945 
purchased over ’4] over ’4] 
Thousand\T housand 





Coal F.0.B. mines (net tons) ..| 119,130] 103,157) 15.5 | $2.78 | $2.02 37.6 
Coal F.O.B. at other points 























 \ ee 5,089 4471} 138 | $5.13 | $4.19 22.4 
Fuel oil (barrels). ...................... 111,966 80,725| 38.7 | $1.08 | $ .90 20.0 
Electric current (k.w. hours) ..| 3,126,995 | 2,572,092] 21.6 |0.864c | 0.814c 6.1 
Gasoline (gallons) 49,209 48,953 5 110.89c | 921c 18.2 
Diesel fuel (gallons). ................ 454,056| 121,114] 274.9 | 5.13¢ | 4.46c 15.0 








“‘The following table shows for Class I steam railways, (1) the 
average amount of operating revenue produced per employee, (total 
operating revenues divided by the average of the 12 mid-month counts of 
employees) and (2) the average revenue produced per dollar of wages 
both including and excluding overtime payments for each of the years 
1940-1945. Although total operating revenues reached an all time peak 
in 1944, both the average revenue produced per employee and per 
dollar of wages, were higher in 1943 than in 1944, regardless of the in- 
clusion or exclusion of overtime. For 1945 not only were these averages 
much lower than in either of the two preceding years, but the average 
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revenue produced per dollar of total wages was only 2 cents more than 


in 1941. 


**Total operating revenues in 1945 were 5.7 percent below those of 
1944, total employee compensation increased to an all time peak of 
In comparison with 1940 figures the 1945 revenues rose 
107 percent, total compensation 96 percent, and overtime payments about 


$3,860,000. 


589 percent. 


**From 1943 to 1945 revenue produced per dollar of total compen. 
sation fell off by more than 10 percent and by more than 8.5 percent if 
overtime is excluded. 









































































Total Overtime Compensa- 
Year Number of| compensa- | compensa- tion less Operating 
employees* tion tion overtime revenues 
Thousands | Thousands | Thousands Thousands 





Percent of 
change 1945 
over 1940 








+ 38.3 













265 3.859.907 








+96.5 





$ 74,439 


+ 588.8 








3,347,159 





+77.1 

















+ 107.2 














* Average of 12 mid-month counts. 








Operating revenue per dollar of wages 





Operating | Percent of | Basedon 
revenue | chge. over total 
per preceding | compensa- 
employee year tion 





Percent of 


Based on 
total 
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sation less 
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Freight car loadings in the second quarter of 1946 are expected to 
be 4.2 per cent below those in the same period in 1945, according to esti- 
mates just compiled by the thirteen Shippers Advisory Boards and 





STATISTICS 


Estimated Freight Car Loadings 


made public on April 5. 


On the basis of those estimates, freight car loadings of the thirty 
principal commodities will be 7,425,689 cars in the second quarter of 
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1946, compared with 7,753,496 actual car loadings for the same com- 
modities in the corresponding period in the preceding year. Five of 
the thirteen Shippers Advisory Boards estimate an increase in car- 
loadings for the second quarter of 1946 compared with the same period 
jn 1945 and eight estimate decreases. 





Revenue Freight Loadings 


Loadings of revenue freight for the week ended March 30, 1946 
totaled 809,142 cars. This was a decrease below the corresponding week 
of 1945 of 26,858 cars, or 3.2 per cent, but an increase above the same 
week in 1944 of 23,036 cars, or 2.9 per cent. 

Loading of revenue freight for the week of March 30, increased 
4536 cars or six-tenths of one per cent above the preceding week. 

Coal loading amounted to 186,217 cars, a decrease of 3,841 cars 
below the preceding week, but an increase of 14,542 cars above the cor- 
responding week in 1945. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies 
had 1,365,415 employees at the middle of the month of February 1946, 
a decrease of 3.4% as compared with the middle of February 1945, and 
a decrease of 1.95% as compared with the middle of January 1946. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statisties of the I. C. C. 
has issued Statement No. M-250 giving passenger traffic statistics of 
Class I steam railways for the first eleven months of 1945 as compared 
with the first eleven months of 1944, with aggregates and averages as 
follows : 


AGGREGATES 


% 
1945 1944 Change 


Passenger Revenues 


In Coaches $ 916,559,344 $ 988,548,930 —7.3 
In Parlor and Sleeping Cars 585,234,345 603,018,735 —2.9 


Revenue Passengers Carried 


In Coaches 466,580,024 484,452,535 —3.7 
In Parlor and Sleeping Cars 54,589,762 60,412,274 —9.6 


Revenue Passengers Carried 1 Mile 


In Coaches 53,795,277,287  57,996,962,435 —7.2 
In Parlor and Sleeping Cars 24,407,619,115 24,762,658,282 
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AVERAGES 
Revenue Per Passenger-Mile 


In Coaches 
In Parlor and Sleeping Cars 


Revenue Per Passenger Per Road 


In Coaches 
In Parlor and Sleeping Cars 


Miles Per Passenger Per Road 


In Coaches 
In Parlor and Sleeping Cars 





Railway Equipment 


Class I railroads on March 1, 1946, had 39,191 new freight cars on 
order, the Association of American Railroads announced on March 21. 
On the same date last year, they had 37,166 on order. 

New freight cars on order March 1, this year, included 13,767 
hopper, including 3,423 covered hoppers; 5,664 gondolas, 705 fiat, 
13,550 plain box, 3,785 automobile, 1,620 refrigerator, and 100 miscel- 
laneous freight cars. 

They also had 463 locomotives on order March 1, this year, compar- 
ed with 546 on the same day in 1945. The number on order on March 
1, 1946 included 85 steam, six electric and 372 Diesel locomotives com- 
pared with 138 steam, two electric and 406 Diesel one year ago. 

Class I railroads put 4,807 freight cars in service in the first two 
months in 1946 compared with 8,384 in the same period last year. Those 
installed in the first two months this year included 1,231 hopper inelud- 
ing 48 covered hopper; 977 gondolas, two refrigerator, 13 flat, 718 
automobile box and 1,866 plain box freight cars. 

They also put 28 new locomotives in service in the first two months 
this year, of which 17 were steam, and 11 were Diesel. New loco- 
motives installed in the same period last year totaled 80, of which there 
were 5 steam, and 75 were Diesel. 





Railroad Freight Traffic—January 1946 


The volume of freight traffic handled by Class I railroads in Febru- 
ary, 1946, measured in ton-miles of revenue freight, decreased about 17 
per cent under the corresponding month of last year, the Association 
of American Railroads announced on March 22. February traffic 
amounted to 46,000,000,000 ton-miles, according to estimates based on 
reports just received by the Association from Class I carriers. 

Compared with two years ago, the decrease was 221% per cent, al- 
though nearly twice the volume of February, 1939. 
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The following table summarizes final ton-mile statistics for the year 
1945, and preliminary figures for the first two months of 1946: 


Percent 
1945 1944 Change 


46,295,117,000 57,176,414.000 d19.0 
680,671,394,000 736,826,301,000 d 7.6 


1946 1945 


January a49,000,000,000 56,845,141,000 d14.7 
February b46,000,000,000 55,462,959,000 d17.0 


a Revised; b Preliminary estimate; d Decrease. 





Railroad Net Income—January 1946 


Class I railroads of the United States in January 1946, had an es- 
timated net income, after interest and rentals, of $31,000,000 compared 
with $39,048,188 in January, 1945, according to reports filed by the 
carriers with the Bureau of Railway Economies of the Association of 
American Railroads. Class I railroads in January 1946, had a net rail- 
way operating income, before interest and rentals, of $70,848,185 com- 
pared with a net railway operating income of $76,041,453 in January 
1945. 

For the twelve months ended January 31, 1946, the rate of return on 
property investment averaged 3.04 per cent compared with a rate of 
return of 3.97 per cent for the twelve months ended January 31, 1945. 





Railroad Revenues—1946 


Based on advance reports from 88 Class I railroads, whose revenues 
represented 80.9 per cent of total operating revenues, the A. A. R. has 
estimated that railroad operating revenues in February 1946, decreased 
19.5 per cent under the same month of 1945. This estimate, it was 
pointed out covers only operating revenues and does not touch upon 
the trends in operating expenses, taxes, or final income results. 

Estimated freight revenues in February, 1946, were less than in 
February, 1945, by 22.1 per cent, while estimated passenger revenues 
decreased 8.9 per cent. 





Steam Railway Accidents 


There were 8 passengers killed and 411 passengers injured in train 
and train service accidents in January 1946 as compared with 5 pas- 
sngers killed and 304 injured in January 1945. 

In January 1946, 65 employees were killed and 3,925 injured while 
on duty, while in January 1945 there were 94 employees killed and 4,265 
employees injured while on duty. 
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Pipe Line Companies—Revenue and Traffic 


The Bureau of Transport Economies and Statistics of the I. CC. 
has released Statement No. Q-600, containing statistics of oil pipe line 
companies for the fourth quarter of 1945 compared with the fourth 
quarter of 1944. The 45 companies covered by the report had trans. 
portation revenue in the fourth quarter of 1945. amounting to $63,967,. 
143, as compared with $72,738,647 in the same quarter of 1944, a de. 
crease of 12.1%. In the fourth quarter of 1945 these companies trans. 
ported 486,693,895 barrels of oil as compared with 568,865,738 barrels 
in the last quarter of 1944. 





I. C. C. Bureau of Valuation Depreciation Studies 


A depreciation study was released by the Interstate Commerce 
Commission, Engineering Section, Bureau of Valuation, on March 19th. 
This depreciation study is on certain items of depreciable roadway 
property and equipment for application to group properties. The 
studies show the results of investigations made over a period of years 
by the Engineering Section of the Bureau of Valuation but have not 
been examined or passed on by the I. C. C. 






















Motor Transportation 


By J. Nrntan Beat, Editor 


Applicable Interstate or Intrastate Rate 


In Docket MC-C-407, Atlantic and Pacific Tea Co. v. Ontario 
Freight Lines, Division 2 required the carrier to apply an intrastate 
rate instead of the interstate rate. The movement was between Brook- 
lyn, New York and Syracuse, New York. The carrier moved the 
shipment via a route through New Jersey, which interstate route was 16 
miles shorter than the lower-rated intrastate route in New York state. 
The carrier was found guilty of misrouting on the theory that it was 
bound to give the shipper the benefit of the cheapest route. The carrier 
contended that so long as it applied its published interstate rates the ex- 
istence of an alternative intrastate rate was a matter which did not con- 
cern the Commission. Commissioners Splawn and Alldredge wrote the 
majority opinion with Commissioner Rogers dissenting. 





Motor Carrier Applications For Air Rights 


The matter of applications for air cargo rights to supplement 
ground service was the subject of a prehearing conference held by the 
Civil Aeronautics Board involving numerous applications. It appears 
that the Aeronautics Board contemplates holding joint hearings on 
several applications at one time. The U. S. Department of Justice will 
probably take an active part in the proceedings. Both general freight 
haulers and carriers of household goods have applications on file for 
air rights. It is expected that the existing air lines will vigorously op- 
pose all such applications by ground carriers. 





1. C. C. Jurisdiction Over Ground Transportation Incidental 
To Air Transportation 


In Docket MC 106029, Sky Freight Delivery Service, proposes to 
perform ground transportation for shipments having a prior or subse- 
quent movement by air lines. The question presented is whether Sky 
Freight must secure a certificate from the Interstate Commerce Com- 
mission in view of the provisions of Section 203(b) (7a), which provides : 
“‘transportation of persons or property by motor vehicle when incidental 
to transportation by aircraft’’ is exempted. The matter has never been 
passed on by the full Commission, however Division 5 has considered 
similar applications on three occasions and in the last case involving 
an application by the Railway Express Agency, Division 5 held that a 
certificate was required. It appears that the issue may involve deter- 
mination of the question as to whether the exemption of ground trans- 
portation, incidental to air transportation was intended to be limited 
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to incidental transportation within commercial zones adjacent to air 


ports or whether, in addition thereto, any line-haul ground transpor- 
tation is also exempted. 





Scope of Operating Authority of Railroad Owned 
Motor Carrier Rights 


In proceedings involving motor carrier certificates held by the 
Rock Island Motor Transit Company, a subsidiary of the Chicago, Rock 
Island and Pacific Railway Company, the full Commission has held that 
all of the rights heretofore purchased by the Rock Island should be 
limited to service which is incidental to transportation by railroad, 
When the certificates were originally purchased by Rock Island the 
Commission did not impose restrictions but allowed the railroad to ae- 
quire the unrestricted rights which the vendor motor carriers held. 
Subsequently the Rock Island sought to acquire additional certificates 
and in the exercise of its powers under Section 5, the Commission ap- 
proved acquisition of the additional rights but on condition that. all 
of the rights be subjected to the auxiliary or supplemental service re- 
strictions usually applied in connection with railroad owned motor ear- 
rier rights. Commissioners Porter, Mahaffie and Miller dissented and 
took the view that it was unreasonable to modify certificates which the 
railroads had purchased and operated for as long as eight years. The 
Rock Island cases were docketed as MC-F-445 and included MC-F-2327 
and MC 29130. The jurisdiction of the Commission to insist on modi- 
fication of rights heretofore acquired arose by reason of the fact that 
the railroad now seeks additional rights and approval of additional rights 
is predicated on a revision of the authority heretofore acquired. 

In another proceeding involving the Frisco Transportation Com- 
pany, a motor carrier subsidiary of the St. Louis, San Francisco Rail- 
way Company, the full Commission exonerated the Transportation 
Company from a charge of illegal operations, which was docketed as 
MC-C-293. In that case the railroad owned motor carrier engaged in 
regular motor carrier service which was not supplemental or auxiliary 
to railroad service. It appears that the certificate which was acquired 
by the Frisco was not restricted although it was suggested that when 
the rights were acquired they were purchased on the theory that such 
service would be auxiliary or supplemental. 

The difference between the Rock Island case, referred to above, and 
the Frisco case appears to lie in the fact that, in the Rock Island ease 
the Commission took advantage of the Rock Island’s desire for addi- 
tional rights to impose restrictions on existing rights. Whereas, in 
the Frisco case the issues involved the operating authority of the ex- 
isting rights in the form in which they are now held. Presumably, 
should the Frisco, in the future, desire to acquire additional rights, in 
keeping with the decision in the Rock Island case, the Commission would 


grant Frisco additional rights but on condition that its existing rights 
be modified. 
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Combining Private Carriage With For-Hire Carriage 


In Docket MC 106167 involving an application by Sloane-Blabon 
Corporation for a permit as a contract carrier the Commission has be- 
fore it a question involving policy arising from the combination of 
private carriage and for-hire carriage. The applicant is a manufacturer 
of linoleum and the applicant is in turn controlled by Alexander Smith 
and Sons Carpet Company. The applicant operates as a private car- 
rier but desires a permit to perform contract carriage for its owner the 
carpet company. It appears that the applicant would operate in one 
direction as a private carrier transporting its own commodities and as 
a contract carrier for the carpet company in the return movement. 
Division 5 considered this question in the Geraci Contract Carrier 
Application reported in 7 M. C. C. 369 and then concluded that such 
operating combinations would defeat the regulatory provisions of the act 
and be inconsistent with the public interest. Groups affiliated with 
the American Trucking Associations are opposing the granting of for-hire 
authority to private carriers. 





Wage Hour Law 


Senator Pepper’s bill S-1349 carrying provisions to increase mini- 
mum wages under the Fair Labor Standards Act and also to increase 
coverage is still tied up in the Committee. At one time it was proposed 
to enlarge the coverage to include all motor carrier employees excep? 
those with respect to whom the Commission had actually prescribed 
hours of service. As the Commission has only prescribed hours of 
service for drivers all other motor carrier employees would have come 
under the act had the Pepper provisions prevailed. Whether this bill 
will be passed or if passed will be approved by the President is a mat- 
ter of some doubt. However, motor carriers appear to have been success- 
ful in defeating additional coverage and the bill is likely to be limited 
to providing additional minimum wages for those already covered by the 
Fair Labor Standards Act and no more insofar as motor carriers are 
concerned. 





Bulwinkle Bill—Collective Rate Making 


The Bulwinkle Bill HR 2536 which has passed the House and 
which would legalize bureau rate making is meeting with considerable 
opposition in the Senate Committee. The principal opposition appears 
to be coming from Governor Arnall of Georgia and the U. 8S. Department 
of Justicee—Antitrust Division. Present indications are that the bill 
will not be passed by the Senate in the form in which it was passed by 
the House. 





Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Investigation to Determine Terms and Conditions of Freight 
Forwarder—Motor Carrier Agreements Under Revised 
Section 409 of the Act—Docket No. 29493 


The I. C. C. has instituted an investigation, by order dated March 
5, 1946, for the purpose of determining and prescribing the terms and 
conditions under which freight forwarders may utilize the services and 
instrumentalities of motor carriers, under agreements as specified in re- 
vised Section 409 of Part IV of the Act. The investigation, Docket No, 
29493, names all freight forwarders subject to Part IV of the Act, and 
all common carriers of property by motor vehicle subject to Part IJ, 
except common carriers of household goods, as respondents. The pro- 
ceeding is to be assigned for hearing at a later date. 

Revised Section 409, setting up the statutory framework under 
which the Commission is to prescribe terms and conditions governing 
utilization by freight forwarders of the services of motor carriers, was 
enacted on February 20, 1946 (See February, 1946, issue of the Jour. 
NAL, page 414). 

A notice of the Secretary of the Commission, accompanying the 
order in the above described docket, states that for the information of 
the Commission, and in the interest of expediting the proceeding, the 
respondents or any interested persons may file with the Commission, on 
or before April 15, 1946, memoranda or briefs containing their views as 
to the interpretation that should be placed upon any of the provisions 
of Section 409, as amended, including the form, substance, and charac- 
ter of terms and conditions to be prescribed and any rules and regula- 
tions which should be made by the Commission under Section 403(a) 
of the Act. By a subsequent notice dated April 9, 1946, Secretary 
Bartel announced that upon request of interested parties, the time for 
filing such memoranda or briefs has been extended to May 15, 1946. 





Subcommittee Reports to House Committee on Interstate and 
Foreign Commerce on Railroad Retirement Bill, H. R. 1362 
—Recommends Exclusion of Freight Forwarders 


The Subcommittee on Transportation rendered a report to the full 
Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives on April 9, 1946, on the Railroad Retirement Bill, H. R. 1362, 
in which a number of recommendations for changes were made. 

Among other things, the Subcommittee recommended that the 
changes in coverage proposed by Section 1 of the bill be not adopted. 
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One of such proposed changes in coverage was the inclusion of freight 
forwarders under the provisions of the Railroad Retirement Act and the 
Railroad Unemployment Insurance Act. The Freight Forwarders In- 
stitute opposed this provision of the Bill. 

A motion to discharge the Committee on Interstate and Foreign 
Commerce from the consideration of the bill was filed in the House on 
April 18, 1946. The motion, containing 218 signatures of House Mem- 
bers, must be voted upon under the rules of the House before it can 
become effective. 





Additional Application for Freight Forwarder Operating 
Authority Filed 


The Commission has received and docketed for consideration the 
application of Market Street Van & Storage, Inc., of San Francisco, 
Calif. The application, Docket FF-167, seeks authority to institute 
operation as a freight forwarder of household goods and/or automobiles 
from San Francisco Bay Area and Los Angeles, Calif., to points 
throughout the United States. 





Freight Forwarder Permit Granted 


By order dated March 15, 1946, in Docket FF-101, the I. C. C., 
Division 4, has granted a permit to San Diego Forwarding Co., of San 
Diego, Calif., authorizing applicant to operate as a forwarder of general 
commodities from Los Angeles to San Diego. The report points out 
that a substantial amount of the freight handled by applicant is re- 
ceived by it from motor carriers, other freight forwarders, and pool car 
distributors. Applicant is directed to examine its arrangements with 
other freight forwarders and bring them into compliance with the find- 
ings in Kelly Freight Forwarder Application, 260 I. C. C. 315, wherein 
the Commission undertook to define the extent to which the services of 
one freight forwarder may be utilized by another freight forwarder. 








Water Transportation 


By R. GRANVILLE Curry, Editor 


Supreme Court Sustains Commission in McAllister 
“‘Grandfather”’ Case 


The Supreme Court in McAllister Lighterage Lines v. United 
States, decided March 25, 1946, sustained the Commission’s order deny. 
ing the application of McAllister Lighterage Lines for ‘‘ grandfather” 
rights under Part III of the Act on the ground that exempt trans. 
portation after ‘‘grandfather’’ date, January 1, 1940, in harbor service 
constituted a fatal interruption. 





Rail-Water Competitive Rates 


Investigation of the legality and reasonableness of existing rail- 
road freight rates and practices which are competitive with domestic 
water carriers and which are alleged to be in violation of the Interstate 
Commerce Act was requested in a petition filed on March 21, with the 
Interstate Commerce Commission by the U. 8. Maritime Commission 
and the War Shipping Administration. In support of the petition were 
letters from the Secretaries of War and Navy and from the Secretary 
of Commerce. These also were filed with the Commission. The peti- 
tion asserted that with the recent resumption of intercoastal and Pacific 
coastwise trades and preparation for resuming the Atlantic coastwise, 
“‘The destructive impact of water competitive rail rates upon the oper- 
ations of domestic shipping’’ have been fully apparent. Successful 
operation of domestic shipping is not possible, the petition alleged, w- 
less readjustments are made in competitive rail rates to permit vitally 
necessary readjustments in water rates. 





Florida Ship Canal 


When H. R. 5400, the War Department Civil Functions Appro- 
priation Bill, was reported to the Senate on March 18, it was revealed 
that the Senate Committee on Appropriations had failed to include an 
appropriation for the construction of the Florida Ship Canal. The 
House Appropriations Committee had recommended $15,000,000 for 
this project but the item was eliminated by the House. The Bill was 
passed by the Senate on March 19, in the form reported by the Senate 
Appropriations Committee. 





Extension of Federal Barge Lines Opposed 


The American Waterways Operators, Inc., an association of com- 
mon, contract and private domestic water carriers and operators, all 
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privately owned and operated, has issued a statement protesting the 
expansion of the Inland Waterways Corporation. The Federal Barge 
Lines has acquired a large number of steel cargo barges from the U. 8. 
Maritime Commission, and is planning to acquire additional equipment 
for the purpose of enabling it to more extensively compete with pri- 
vately-owned water carriers, according to the statement. 





Proposed Report in Rail and Barge Joint Rates Case 


Examiner Howard Hosmer has written a proposed report in Docket 
No. 26712, Rail and Barge Joint Rates, recommending that certain 
revised joint rates be prescribed. The report is referred to more in 
detail elsewhere in this issue of the JOURNAL. h 

Hearings in this case were held from time to time over a period of 
eight years from March, 1935, and a record of over 16,000 pages of tes- 
timony and 1500 exhibits, not including numerous additional evidence 
incorporated by reference, was made during this period. 

Not until recently has Examiner Hosmer participated in this case 
and the short, time in which he was able to prepare his comprehensive 
report has brought forth much favorable comment. 





1. C. C. DECISIONS 


On Further Hearing Certificate Modified to Include Coastwise Sea- 
sonal Service—Removal of Limitation to Service by Self-Propelled 
Vessels, Denied—Common Carrier Status Reaffirmed. 


In its third report the Commission in No. W-1, Erie & St. Lawrence 
Corporation Contract Carrier Application, decided April 1, 1946, found 
that upon further hearing applicant is entitled to a certificate as a 
common carrier under the ‘‘grandfather’’ clause to operate by self- 
propelled vessels in the transportation of commodities generally during 
the season from November to March, inclusive, between ports and points 
along the Atlantic coast and tributary waters from Delaware Bay to 
Albemarle Sound, inclusive. The Commission reviewed the evidence of 
such service in the critical period and concluded that it justified a cer- 
tificate covering coastwise rights. However, applicant’s request for 
removal of the limitation as to performance of its service by self-pro- 
pelled vessels only was denied. Applicant had contended that there is 
no authority in the statute for such a limitation. The Commission also 
denied applicant’s contention that it should be held to be a contract 
earrier rather than a common carrier. 

Commissioner Miller dissented on the ground that there was noth- 
ing shown since the last report in 260 I. C. C. 235 to justify a different 
finding from the one there made that coastwise service had not been es- 
tablished. 








Recent Court Decisions 


By WarrEN H. WAGNER 
Grandfather rights of water carrier during war period. 
McAllister Lighterage Line, Inc. v. United States. 


The Supreme Court on March 25, 1946, sustained the Commission’s 
report and order of February 7, 1944, in Docket No. W-81, McAllister 
Lighterage Line, Inc. Contract Carrier Application, 250 I. C. C. 803, 
In this proceeding the Commission denied application under the ‘‘grand- 
father’’ clause, Section 309(a) of Part III, for a certificate to engage in 
transportation of general commodities by water as a common carrier 
for hire and to render a general towage service for hire over routes 
along the Atlantic seaboard and certain inland waterways. The Dis- 
trict Court sustained the Commission’s order and the Supreme Court 
affirmed. The opinion points out that from 1933 through 1939 appel- 
lant’s operations were confined primarily to exempt operations in the 
New York harbor area, and that since January 1, 1940, its fleet had 
been engaged almost exclusively within the New York harbor area in 
the performance of lighterage and other work essential to the war effort. 
Consequently it claimed that this was an interruption of service beyond 
its control. In its opinion the Supreme Court said: 


The District Court held that the Commission failed to make 
sufficiently definite findings that the interruption in service on or 
prior to January 1, 1940, either was or was not beyond the control 
of appellant and its predecessors. The Commission merely found 
the admitted fact that appellant did not perform a sufficient amount 
of bona fide operations on or prior to the crucial date. The Dis- 
trict Court felt that if that finding were the sole basis of the Com- 
mission’s action, there would be merit to appellant’s contention 
that the case should be remanded to the Commission for a clari- 
fication of its findings. But this assumes that the proviso of Sec- 
tion 309(a) regarding interruption of service over which the ap- 
plicant had no control relates to the service ‘‘on January 1, 1940,” 
as well as to the service subsequent to that date. The Government 
contends, however, that the proviso refers only to the latter serv- 
ice and that if there is no proof of service on the ‘‘grandfather’”’ 
date the applicant is not entitled to a certificate upon proof that 
such lack of service was due to circumstances beyond the applicant’s 
control. Under this view the Commission’s failure to make adequate 
findings as to interruption of service prior to January 1, 1940, be- 
comes immaterial. 

We deem it unnecessary at this time, however, to settle this 
problem of statutory construction, it being clear in any event that 
the proviso is applicable to interruptions after January 1, 1940. 
Failure to prove that such an interruption was beyond the appli- 
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eant’s control leads to a forfeiture of ‘‘grandfather’’ rights. As 
to that issue we agree with the District Court that the Commission 
made adequate findings that appellant failed to show continuity 
of service subsequent to January 1, 1940, and that there was no 
recognizable excuse for the lack of service. The Commission ex- 
pressly found that appellant ‘‘is not holding itself out at the pres- 
ent time to perform such transportation’’ and that it ‘‘has con- 
siderable facilities available at the present time, the use of which 
it voluntarily had confined to exempt transportation within the 
limits of New York Harbor.’’ This clearly means that, in the 
Commission’s view, the war emergency did not compel appellant 
to restrict its activities to exempt operations in the harbor area, 
thereby making the proviso of Section 309(a) inapplicable. That 
conclusion, we believe, is amply supported by the evidence and 
contravenes no statutory rule. 

There was no evidence before the Commission that appellant’s 
war work was other than voluntary in character. Appellant con- 
ceded the lack of any governmental order restricting its activities 
solely to the New York harbor area or prohibiting it from operat- 
ing over the routes it now seeks to ply. The major claim, without 
supporting evidence, was that the traffic in the New York harbor 
was so great during the war as to necessitate intensive utilization of 
every available tug, barge, lighter and scow in the movement of 
war cargoes. It was also alleged without proof that the Office of 
Defense Transportation beyond ‘‘the slightest doubt’’ would have 
frustrated any attempt by appellant to utilize a substantial por- 
tion of its fleet in freight service along the Atlantic coast and, if 
necessary, would have requested the War Shipping Administration 
to requisition appellant’s vessels. The speculative and insubstantial 
nature of these unsupported claims is obvious. They rest upon 
the questionable assumption that essential war work could be done 
only in the New York harbor and that there was no essential trans- 
portation service along the Atlantic coast or inland waterways in 
which appellant could have participated. They require one to guess 
what action governmental agencies would have taken under hypo- 
thetical situations. We do not imply, of course, that such claims are 
untrue or that, if proved, they might not adequately support ap- 
pellant’s position. But there is nothing in this record to substan- 
tiate the claims. Certainly an administrative order should be 
grounded upon something more definite and substantial than the 
surmises offered by appellant. 

Appellant’s activities had been confined to the New York har- 
bor area since 1933, long before the outbreak of the war. In the 
absence of any attempt to expand the activities and in the ab- 
sence of proof of any governmental restriction, it was reasonable to 
find that appellant voluntarily chose to continue its activities on 
a limited scale. Such a choice may well have been dictated by 
considerations of profit and convenience. That these limited ac- 
tivities coincided with war time needs does not necessarily prove 
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that they were other than voluntary in nature. Much activity in 
recent years furthered the war effort although it was profitable and 
although it was done without compulsion by public authority. 

The Commission was therefore justified in concluding that ap. 
pellant’s failure to engage in bona fide operations since January 
1, 1940, was due to circumstances other than those over which ap- 
pellant had no control. Appellant accordingly forfeited whatever 
‘‘erandfather’’ rights it might have had. 





Disposition of two applications in one report by Commission is permissible—Com- 
mission may grant both applications of competing motor carriers—official 
notice—granting of rehearing is discretionary. 


United States v. Pierce Auto Freight Lines, 90 Law. ed. Adv. Ops. 629 


The Supreme Court upheld the power of the Commission to allow 
two motor carriers to institute competing through service instead of 
interchanging freight, and declared that the lower court which had held 
adversely was not the arbiter of paramount public interest, but was 
limited to ascertaining whether there was warrant in law and facts for 
the Commission’s action. 

Copying from the syllabus: 


The fact that the Interstate Commerce Commission disposed in 
a single report, of separate proceedings upon competing applica- 
tions for certificates of public convenience and necessity to operate 
through routes between terminal points by motor carriers which 
theretofore had exchanged at an intermediate point freight moving 
from one of such points to the other, is not ground for suspending 
the order granting such applications, if such report, together with 
the findings and the evidence, is sufficient to sustain the action 
taken in each case. 

The granting by the Interstate Commerce Commission of certifi- 
cates of public convenience and necessity to operate through routes 
between terminal points, to both of two motor carriers who had pre- 
viously exchanged at an intermediate point freight moving from 
one of such points to the other, each of whose applications is oppos- 
ed by the other, instead of denying both or granting one and deny- 
ing the other, does not invalidate its determination if the findings 
and the evidence are sufficient to support the action taken. 

No new issue is injected by the act of the Interstate Commerce 
Commission in granting both of two competing applications, separ- 
ately instituted and heard before separate boards, by motor carriers 
to operate through routes between certain terminal points between 
which each had theretofore operated part way, since such issue was 
raised by the filing of the applications in the first place. 

The disposal by the Interstate Commerce Commission in one re- 
port of separate competing applications for certificates of con- 
venience and necessity to operate through routes between certain 
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points, by motor carriers who had theretofore exchanged at an in- 
termediate point freight moving between such points, is not open 
to objection on the ground that the Commission did not consider 
each case exclusively on its own record, but looked to the evidence 
in both proceedings in forming its judgment, where no particular 
instance of prejudice is pointed out and the absence of substantial 
prejudice is negatived by the fact that protestants and both appli- 
cants were parties to both proceedings, were represented at all of 
the hearings, which were conducted at substantially the same times 
and places, and were given full opportunity to present all evidence 
they considered pertinent, to cross-examine witnesses, and other- 
wise to protect their interests, and large portions of the evidence 
applied as much to one applicant as to another. 

The Interstate Commerce Commission is not required to annotate 
to each of its findings on an application for a certificate of conven- 
ience and necessity, the evidence supporting it. 

The fact that an administrative agency, in making a determina- 
tion has looked beyond the record proper to matters which may 
properly receive its attention through ‘‘official notice,’’ does not 
invalidate its action unless substantial prejudice is shown to result. 

An order of the Interstate Commerce Commission granting to 
motor carriers, who theretofore had operated to an intermediate 
point from each terminal point, both of their competing applica- 
tions for certificates of convenience and necessity to operate through 
routes between such terminal points, is not defective in that it is not 
founded upon an express finding that there was a need for two 
through-line operators which would be in competition with one 
another, where the Commission found that the existing service be- 
tween such points was inadequate and concluded that, in view of 
this fact, among others, ‘‘ public convenience and necessity required 
the operations set forth in our findings herein,’’ and the findings 
expressly stated concerning each application that the ‘‘ present and 
future public convenience and necessity required the extended oper- 
ations,’’ since the Commission could not have been oblivious to the 
competitive consequences of its order or the relation of those con- 
sequences to the public interest. 

There can be no presumption that, in granting a certificate of 
public convenience and necessity, the Interstate Commerce Commis- 
sion disregarded the public or any other interest. 

A finding of the Interstate Commerce Commission, in granting 
to a motor carrier a certificate of public convenience and necessity, 
that the applicant is fit, able, and willing properly to perform the 
service proposed, is supported by a statement in the Commission’s 
report, based upon evidence, that there is no doubt as to the ‘‘fit- 
ness, financial or otherwise,’’ of the applicant to conduct the opera- 
tions authorized, and that although such applicant’s financial abil- 
ity has been questioned, it should, in view of the facts, be given the 
benefit of any doubts that may exist as to whether it can operate 
successfully over the route authorized. 
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A finding of the Interstate Commerce Commission in statutory 
language that a motor carrier applying for a certificate of public 
convenience and necessity ‘‘is fit, willing, and able properly to per. 
form the service proposed’’ is not enough, in the absence of a basic 
finding to support it. 

No abuse of discretion on the part of the Interstate Commerce 
Commission in denying, in August, 1943, a petition for rehearing 
of competing applications by motor vehicle carriers for certificates 
of public convenience and necessity, is established on the theory 
that, in view of the influence of World War II on transportation 
facilities, it has acted upon a stale record in granting such appli- 
cations, where the records in the two proceedings were closed in 
October 1940 and the Commission issued its report and order in 
March 1943. Atchison, T. & 8S. F. R. Co. v. United States, 284 US 
248, distinguished. 

Rehearings before administrative bodies are addressed to their 
own discretion, and judicial interference is warranted only by a 
showing of the clearest abuse of discretion. 

In reviewing an order of the Interstate Commerce Commission, 
the function of the reviewing court is limited to ascertaining 
whether there is warrant in the law and the facts for what the 
Commission has done, and unless in some specific respect there has 
been prejudicial departure from requirements of the law or abuse 
of the Commission’s discretion, the reviewing court is without au- 
thority to intervene. It cannot usurp the function of the Com- 
mission as arbiter of the paramount public interest and substitute 
its own view concerning what should be done for the Commission’s 
judgment upon matters committed to its determination, if that 
has support in the record and the applicable law. 













































Meetings of Regional Chapters 


> per. District No. 1 Chapter 

basic J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass- 
achusetts. 

ea Chicago Chapter 

cae Lee R. Cowles, Chairman, Traffic Manager, Standard Oil Company, 

heory | 910 South Michigan Ave., Chicago, Illinois. 

ation Meets: 12.15 P. M. First Friday of each month at the Traffic Club 


ippli- } Rooms of the Palmer House, Chicago. 


ab District of Columbia Chapter 

4 US Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
: Meets at the call of the Chairman. 

their Out-of-town members are invited to attend the luncheons of the 


by a D.C. Chapter when in Washington. However, notice of such intention 





- must be transmitted to the Executive Secretary by 10.30 of the day of 
we the luncheon so that reservation can be made. 

t the Michigan Chapter 

e has Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, 
—4 Michigan. 

Com- Metropolitan New York Chapter 

itute A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 

pon Meets: (The date and place of meetings announced by notice). 

that 


Minneapolis Chapter 
(Ninth District Chapter) 
S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North 
Hamline Ave., St. Paul 4, Minn. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 





N. B.: Members within each of the several districts may at their own expense witn 
the approval of the vice-president of the district, organize and maintain district and 
ocal chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JouRNAL.) 
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Pittsburgh Chapter 


William W. Collin, Jr., Chairman, 928 Frick Building, Pittsburgh, 
Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 
San Francisco Chapter 


J. B. Costello, Chairman, General Traffic Manager, Sperry Flour 
Company, 180 New Montgomery Street, San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly, 
Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





Bulwinkle Bill and Georgia Rate Case Discussed at Meeting 
of District of Columbia Chapter 


One of the most interesting discussions ever to be held by the Dis- 
trict of Columbia Chapter took place at the Hotel Ambassador at the 
monthly luncheon on Friday May 3rd, between Messrs. R. V. Fletcher, 
Vice-President, Association of American Railroads and William lL. Me- 
Govern, Deputy Assistant Attorney General of the State of Georgia. 
About sixty members attended the luncheon. 





April and May Meetings of Chicago Chapter 


Robert H. Bierma, Esquire, who has recently become associated 
with the Pennsylvania Railroad as Assistant General Solicitor, Chicago, 
after having spent the past few years in the armed forces, told the mem- 
bers present at the regular monthly luncheon on Friday, April 5th 
about ‘‘Some Personal Experiences During Two and One-Half Years 
of Navy Commerce Work During the War.’’ 


* * * * * 


At the May luncheon of the Chicago Chapter, Mr. A. W. Peake, 
President of Standard Oil Company (Indiana), spoke on ‘‘Pipe Line 
Transportation of Oil.’’ 





Officers Elected by Minneapolis Chapter—Changes Considered 
in Chapter’s By-Laws 


On March 12th the regular monthly meeting of the 9th District 
Chapter was held at the Y. M. C. A. Officers for the next fiscal year 
were elected as follows: 


President: S. M. Low, Western Traffic Manager, The Koppers Company, 
1000 North Hamline Avenue, St. Paul 4, Minnesota. 
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First Vice-President: L. E. Luth, Director of Traffic, National Battery 
Company, St. Paul 1, Minnesota. 

Vice-President for Minnesota: Vineent P. Brown, A.G.F.A., Great 
Northern Railroad Company, 724 Great Northern Railway, Build- 
ing, St. Paul 1, Minnesota. 

Vice-President for North Dakota: Neal E. Williams, Commerce Counsel, 
Chamber of Commerce, Fargo, North Dakota. 

Vice-President for South Dakota: John W. Carlisle, Director of Traffic, 
Chamber of Commerce, Watertown, South Dakota. 

Vice-President for Wisconsin: John F. McGrath, Vice-President, Gate- 
way City Transfer Company, LaCrosse, Wisconsin. 

Treasurer: A. W. Hendrickson, F.T.M., Minneapolis & St. Louis Railway 
Company, Northwestern Bank Building, Minneapolis 2, Minnesota. 

Secretary: A. G. Grimm, Assistant T. M., Pillsbury Mills, Inc., 608 
Second Avenue, South, Minneapolis 2, Minnesota. 


Executive Committee: 
Herman Mueller, General Manager, Port Authority of St. Paul, City 
Hall & Court House, St. Paul 1, Minnesota. 
A.B. Pratt, T. M., Northern States Power Company, 15 South 5th St., 
Minneapolis 2, Minnesota. 
W. L. Sewrey, T. M., Anderson Corporation, Bayport, Minnesota. 
George H. Shafer, G. T. M., Weyerhaeuser Sales Company, First Na- 
tional Bank Building, St. Paul 1, Minnesota. 
0. I. Romfo, T. M., Atkinson Milling Company, 900 Flour Exchange, 
Minneapolis 15, Minnesota. 
* * * * * 
Amendments to the By-Laws of the 9th District Chapter were con- 
sidered at the meeting held at six o’clock, April 9, 1946. Mr. F. V. 
Caesar is Chairman of the Committee on By-Laws. 





Pittsburgh Chapter Hears Honorable Robert J]. Corbett 
on “Your Congress.” 


Honorable Robert J. Corbett was the guest speaker at the dinner 
meeting at 7:30 P. M., April Ist, 1946 before the Pittsburgh Regional 
Chapter. He presented an informal talk on ‘‘Your Congress,’’ out- 
lining the work of the House of Representatives and how its activities in 
the enactment of legislation reach into every phase of life. Following 
Mr. Corbett’s talk there was an extended question and answer period. 

The Secretary advised the Chapter that the Senate had passed S. 7, 
the Administrative Procedure Bill. 

_ Mr. F. M. Garland, G. T. M., Pressed Steel Car Company, 2500 
Koppers Building, Pittsburgh, was appointed Chairman of a Committee 
to arrange for a golf cuting and dinner. Mr. Garland is to select the 
other members of the committee to serve with him on this Committee. 
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Messrs. M. C. Richards, G. T. M., National Supply Company, Pitts. 
burgh 30, Pennsylvania, F. M. Ewing, Harbison Walker Refractories 
Company, 1800 Farmers Bank Building, Pittsburgh, and H. C. Smed. 
ley, T. M., McLain Fire Brick Company, 1239 Gulf Building, Pittsburgh, 
were selected as a Committee to submit nominations for officers and 
members of the Executive Committee of the Pittsburgh Chapter at the 
meeting to be held on May 27, 1946. Mr. Richards is serving as Chair. 
man of this important Committee. 





Commissioner Patterson and Examiner G. H. Mattingly Honored 
by Luncheon of San Francisco Chapter 


On April 1, 1946, the San Francisco Region Chapter held a special 
luncheon in honor of Commissioner W. J. Patterson and Examiner 
G. H. Mattingly, as well as the cooperating State Commissioners who 
heard the Wool Case, Docket 28863. The State Commissioners who eo. 
operated in this case were Craemer of California, Miller of Ohio, Darby 
of South Carolina and Larkin of North Dakota. 

Among the guests present were members of the California Railroad 
Commission, Commissioners Ewoldsen of Wyoming and Cornell of 
Idaho, local representatives of the Interstate Commerce and Maritime 
Commissions, and members of other Regional Chapters who were in 
San Francisco attending hearings in the Wool Case. Mr. J. B. Costello, 
G. T. M., Sperry Flour Company, 180 New Montgomery Street, San 
Francisco, Chairman of the San Francisco Chapter, presided at the 
luncheon. 


At the conclusion of the luncheon Commissioner Patterson made 
a brief talk. 

Commissioner Darby of the South Carolina Commission, also made 
a brief talk and expressed to the Chapter the appreciation in behalf 
of the visiting guests and himself. 
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List of New Members * 


Smed. §L. R. Acuff, (B) T. M., Ottumwa Cham- Austin E. McCollough, Jr., (A) 53 North 
bur h ber of Commerce, 106 N. Court St., P. Duke Street, Lancaster, Pennsylvania. 
§ sg 0: Box 557, Ottumwa, lowa. Alvah_L. McGahey, (B) Solicitor, At- 
and George H. Armistead, Jr., (A) American las Storage Co., 4015 Walnut Street, 
at the Trust Building, Nashville 3, Tennessee. Philadelphia 4, Pennsylvania. 
Chair- § Robert Ash, (A) 545 Munsey Building, Angus A. McLaughlin, (A) T115 Bank- 
Washington 4, D. C. ers Trust Bldg, Des Moines 9, Iowa. 
Harry W. ioe. (A) 404 Park Na- W. F. McMurry, (A) 701-5 Citizens Sav- 


tional Bank Building, Knoxville (010), ings Bank Bldg., P. O. Box 930, Pa- 
red Tennessee. ducah, Kentucky. 

Roy W. Bryant, (B) T. M., General Lon P. MacFarland, (A) Middle Tennes- 

Mills, Inc., Belmond, lowa. see Bank Bldg., Columbia, Tennessee. 


pecial § Joseph W. Connolly, (B) T. M., Ford James P. Miller, (A) 1629 Kentucky 
miner § Motor Company, 1020 15th St., N. W., Home Life Bldg., Louisville 2, Ken- 
: whe Washington 5, D. C. tucky. 

' Paul D. Cook, (B) Ass’t G. T. M., The Elmer F. Moberg, (B) Commercial Agt., 
0 ¢0- fF Champion Paper and Fibre Co., North Missouri Pacific R. R., 731 Omaha 
darby B Street, Hamilton, Ohio. Grain Exchange Bldg., Omaha, Ne- 
Frank B. Creekmore, (A) 906-9 Bank of braska. 

lroad {| Knoxville Bldg. Knoxville 42, Ten- William W. Montgomery, Jr., (A) 1421 


ll of | nessee. Chestnut Street, Philadelphia 2, Pa. 
itime § Dale C., Dillon, (A) 1422 F. St. N. W., W. E. Morse, (A) 602-06 Standard Life 
ein Washington 4, D. C. Building, Jackson 110, Mississippi. 
tello, 4 Walter E. Doherty, Jr, (A) 185 Devon- L. A. Parish, (B), T, M., Pan-Atlantic 
‘e"0, | shire Street, Boston 10, Mass. Steamship Corporation, P. O. Box 1289, 
San } Walter R. Dyer, (A) 1016 Story Street, Mobile, Alabama. 
; the Boone, Iowa. Ernest Porter, (A) Ass’t. Commerce 
R. J. Edwards, (B) T. M., Mason City Counsel of lowa, State House, Des 
made Traffic Bureau, 600 4th St. S. W., Moines 19, lowa. 

Mason City, Iowa. Eugene L. Rendler, (A) 429 Lakehouse 
nade § Samuel Fallk, (A) Scranton Life Ins. Avenue, San Jose 10, California. 
shalf Bldg., Scranton, Pennsylvania. Donald M. Reno, (A) 401-402 Lincoln 
: John I. Finsness, (A) Commerce Agt., Building, Champaign, Illinois. 

The Minneapolis & St. Louis Ry., 654 Robert G. Riley, (A) 1215 Equitable 

Northwestern Bank Bldg., Minneap- Building, Des Moines, Iowa. 

olis, Minn. Stephen Robinson, (A) 1206 Southern 

George H. Hart, (A) 1112 White-Henry- Surety Bldg., Des Moines 9, lowa. 

Stuart Bldg., Seattle 1, Washington. David Ross, (A) Chief Rate & Revision 

Lawrence B. Howard, (A) 700 American Clerk, General Cable Corporation, 26 
Trust Bldg., Nashville 3, Tennessee. Washington Street, Perth Amboy, 
Locke R. Humbert, (A) 318 Peabody St., New Jersey. 
N. E., Washington 11, D. C C. E. Schindler, (A) 529 Kentucky Home 


John S. Jarrett, (B) Ass’t to G. F. A. Life Building, Louisville 2, Kentucky. 


100 Rio Grande Bldg., 1531 Stout St., Thomas B. Scott, (A) 715 Evans Bldg., 


Denver 1, Colorado. : 
Barney Jos. Keren, (A) 315 National Washington 5, D. C 


Press Bldg, Washington 4, D. C. John H. Skeen, (A) 1508 First National 
Joseph T. Kingsley, (B) 209 Mills Bldg., Bank Bldg., Baltimore 2, Maryland. 

Washington 6, D ‘a Gerald H. Trautman, (A) 1400 Balfour 
James J. Lenihan, (A) 1100 Bowen Bldg., Building, San Francisco, California. 

Washington 5, D. C Charles J. Willimann, (B) Sales Megr., 


Albert Lyman, (A) 509 Dennike Bldg. Winged Cargo, Inc., 1420 Land Title 
Washington 5, D. C. Bldg., Philadelphia 10, Pennsylvania. 








* Elected to membership in April, 1946. 
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REINSTATED TO MEMBERSHIP 


Hiram C. Blair, 
Steel Company, 
lanta 1, Georgia. 

Bernard J. Drummond, (B) 722 Fores- 
ters Bldg., Mason City, lowa. 

R. J. Hagman, (A) General Solicitor, 
Great Northern Railway, 1120 Great 
Northern Bldg., St. Paul, Minnesota. 

Otto D. Hintz, (B) T. M., Michael- 
Leonard Seed Co., Box 1048, Sioux 
City 6, lowa. 


(B) T. M., Atlantic 
P. O. Box 1814, At- 


Howard S. Life, (A) 101% High Ave. 
nue, East, Oskaloosa, Iowa. 

Fred C. Mayer, (B) T. M., Curtis Com. 
panies, Inc., 114 12th Avenue, South 
Clinton, lowa. 

Robert J. Redmond, (A) 312-313 L: 
fayette Building, Waterloo, lowa. 


James J. Shaw, (A) Sterling Building 
Houston 2, Texas. 


MEMBERSHIP RESUMED—FORMERLY IN MILITARY SERVICE 


Charles J. Baker, tt 2820 Bailey Ave., 
New York 6 

Robert H. Bierma, oie Ass’t Gen’l Sol- 
licitor, Legal Dept., The Pennsylvania 
Railroad Company, Room 652, Union 
Station Bldg., Chicago 6, Illinois. 

Clyde W. Fiddes, (A) Commerce Coun- 
sel, St. Louis Southwestern Railway 
Lines, 508 Cotton Belt Building, St. 
Louis 2, Missouri. 

E. J. Hanson, (B) Ass’t Traffic Expert, 
North Dakota Public Service Com- 
mission, Capitol Building, Bismarck, 
North Dakota. 

Alfred W. Hesse, Jr., (A) 415 Reading 
Terminal, Philadelphia 1, Pennsyl- 
vania. 

James F. Hynan, (A) 8227 Langley Ave- 
nue, Chicago 19, Illinois. 

F. M. McCarthy, (B) Pier Number 9, 
Corpus Christi, Texas. 

John B. Marsh, (A) 20 Exchange Place, 

New York 5, N. Y. 


Warren Price, fr. (A) Investment Bldg, 
Washington 5, D. C. 


Bayard H. Roberts, (A) 1740 Broad 
Street Station Bldg., Philadelphia 3, 
Pennsylvania. 


Olaf N. Rye, (B) International Paper 
Company, 220 East 42nd Street, New 
York 17, N. Y. 


William R. Settgas, (B) American 
Paper and Pulp Association, 122 East 
42nd Street, New York, N. Y 


Irving _" Simon, (B) 1345 Columbia 
Road, N. W., Washington, D. C. 
Harold E. Spencer, (A) 135 East IIth 

Place, Chicago 5, Illinois. 

Henry L. Walker, (A) Southern Rail- 
way System, 15th & K Sts. N. W, 
Rm. 720, Washington 13, D. C. 

Earl S. Williams, Ass’t Mgr., (B) Cal- 

ifornia Growers & Shippers Protective 

League, 814 Mission Street, (Rm. 512), 

San Francisco 3, California. 
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